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THE HISTORY OF l1IB CIVIL PROCEDURE 
COURSE: A Study In Evolving Pedagogy 

* Mary Brigid McManamon 

I. THE EARLIEST A'MERICAN COURSE IN CIV'll. PROCEDURE 

A. The Practice Origins of Early American Law Schools 

Despite the current position of most American law schools within the 
academic community, the original law schools were trade schools2 not 
affiliated with universities. There were courses in law at early American 
colleges, but they did not, _in general, provide a route to the practice of law. In 
the late eighteenth century, a number of colleges in the new Republic instituted 
professorships of law .. as opposed to separate law schools.11 The course of 
study under most-but not all-of these teachers, however .. was about "the 
theory rather than the practice of law.""12 Such study was meant "to furnish a 
rational and useful entertainment to gentlemen of all professions,"' 13 not to train 
practitioners.14 Altb<;>ugh, for example, Transylvania University's Law 
department was "intended for other than under graduates," 15 in the early years 

of the .American Republic, young men16 generally entered the practice of law 
after a period of apprenticeship.17 In tum, legal historians have found that 
"[f]ormalized apprenticeship ... led to the establisbment of private law 
schools. [These- schools] were generally outgrowths of the law offices of 

· practitioners who bad shown themselves to be particularly skilled, or popular, 
· 18 

as teachers." 
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Education in early American law schools generally consisted of 
lectures or recitations on �rial assigned from available legal texts.25 

Instruction often began with Blackstone and would include other major 
treatises.26 The pupils would study one text or topic at a tim.e-seriatim-:until
they had CO!JlPleted their legal training.27 This program generally took one or 
two years, 28 that is if the student stayed for the full cycle of lectures. Since 
law school was not a requirement for the practice of law,. aspiring lawyers 
often began their studies in the middle of the curriculum and did not always 
stay for the full cycle.29 Instead, apprenticeship was the most common means
of admission to tbe bar. 30 

Assuming that an aspiring lawyer attended. law scbool, what would he 
study? In 1921. at the behest of the American Bar Association, Alfred Z. 
Reed31 published an analysis of early le,gal education in the United States.32

He examined early law school curricula and found that "[t]he working 
classifications devised by early law schools were ·of two main types, according 
as a rurrrowly technical or an ambitiously broad field of study was 
contP>mplated. "33 

Whichever model a law school followed i instruction_ in civil procedure 
was integral to the curriculmn. Reed discovered that a student who completed 
law school probably devoted ten· to twenty · percent of his time to studying 

pleading and Eractice.34 The vast majority of that time was spent on common 
law pleading. 5 

Toe early course on Pleading was very different from our study of the 
subject today.35 It included Dot only an examination of the rules of a much
more complicated system of plearung, but also instruction in the various forms 
of action. It was in Pleading that the students would learn the differences 
between debt and �sumpsit, for example. Thus, the basic procedural course 
included a large amount of what we regard as substantive material today. One 
historian noted that this organization of the law "will disconcert the modern 
reader."37 He remmded us. however, that "substantive and adjective law were 
far from disentangled [at that time]. "38 

The students' exposure to pleading consisted of reading the popular 
text books on the subject, which included Blackstone,39 Chitty's Pleading,40
and Stephen's Pleading.41 The actual practice of drafting the writs, for

ally d • . h" 42 example, gener came unng apprentices rp. 
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B. Procedure in the Harvard Curriculum 

1. The Procedure Offerings
In 1870; when Dean Langrlell arrived at Harvard Law Schoolt he had 

a rare opportunity tri mflrieilce the development of American civil procedure. 
By adopting the case method, Harvard was destined _to change the way schools 
taught law. With the new curriculum, Harvard Law School was in a position 
to affect what schools taugbt, and thus to help sbape .the attitudes of young 
practitioners and future policy makers. While Harvard proselytized other 
faculties to its way of teaching, its faculty produced both the professors and the 
books to go with it. Harvard graduates joined the faculties of most American 
law schools. 66 Furthermore, for many years, the only casebooks available
were edited by Harvard professors.67 

Harvard• s asceDdancy, moreover. ca.ine at an especially important 
moment in the development of American adjective law. Common law 
pleading had been undet: attack for years. Critics maintained that a problem 
with the old system was 

the unbending character . of the different causes of action at 
common law., and the narrow and rlgid wzy in which the judges 
administered the same. Every suitor bad to elect his cause of 
action at his. peril, for if be mistook it he was. thrown out of court 
and saddled with the costs. Moreover. if the injury sustained did 
not fit any existing writ or cause of action. he was without remedy 
at law. • • . This had two results. It greatly extended chancery 
jurisdiction ·and it caused the invention of the writ of Trespass on 
the Case aDd the manifold applications of this writ by means of 
legal fictions 2 nearly all of a highly artificial character. Thus the 
old collllllon-law pleading became highly technical, artificial and 

· • 6B pedantic.
The code pleading movement, started_ in the United States by David 

Dudley Field, had made great inroads on these problems. In particular, it was 
commended for merging equity and law and disposing of the ancient forms of
action: "To escape -from this mediaeval scholasticism and to remold legal 
procedure to suit modem praQtical life and relationships the codes have been 
adopted. the central and controlling. feature being the reduction of all forms of 

. action at law or suits in equity� to a csingle form of action." .. @ From New 
York's adoption of the Field Code in 1848 until Langdell came to Harvard in 
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1870, twenty-five states and territories had enacted a procedure code.70 The
codes, however, also were coming under attack.71 

. With a fresh new look at the defects and the strengths of the systems in 
place, perhaps eager young minds could be influenced or given the insights to 
reform procedure. Unfortunately for those who wanted forward movement, 
Harvard did not provide any leadership in the field of procedure. Instead. the 
procedure course that Langdell put into the first year was the same one 
Harvard Law School had offered virtuallY: every year since 1846, when a

. ul d . t . th 72 Pl -"=-
13 D · cumc· um ha come mo existence ere: eauw.g. esptte the move 

toward merger. Langdell maintained Equicy as a separate course and put it into 
74the upper level. 

Harvard offered very little else to the student in the field of procedure. 
Code Pleadio.g, which some considered "basely mechanical and beneath the
attention of the scholarly mind," 75 was not offered.

Other law schools followed this pattern, although quite a few schools
offered Code Pleading as an upper-level course or as an alternative to
Common Law Pleading. 81 However. Common Law Pleading had such a grip
on the a<:�demy that even schools in code pleading states like Wisconsin, still

required the students to take Common Law Pleading.82 As for additional

procedural courses, the curriculum at other schools remained as sparse as
Harvard's. 

ill. THE TWENTIETH CENTIJRY 

A: Problems Created by the. Mneteenth-Century Procedure Curriculum: 
A Crisis of Faith 

By the early twentieth century, there was strong and growing criticism 
of the procedure curriculum. For one thing, the introductory course at the 
leading law schools taught a procedure that was almost completely out of date. 
By 1900, not only bad over half the states in the Union adopted code 
pleading, 137 but those states that had not yet adopted a procedural code
<,;departed substantially from the common-law system."138 Thus, while the
students delved deeply into the old common law pleading rules, they were not 
being given the tools of their trade.139 

5 



C. The Modem Era

1. The Impact of the Federal Rules of Civil Procedure

As the 19:30s waned, the debate still raged as to what was the ideal

first-year procedure course_ 1�2 Although there was "�
1
�arent tendency to

swing the trial practice materi.al to the first year course� m 1936, the MLS

Curriculum Committee reported that the member. schools were "about_ evenly

divided between,.tlle plan_of giving� .. a_couz:s: m co�o_n-lav:_g1eadmg and

the plan of giving a broader procedure course m the filst year. In 1938,

however something happened that was destined to change the introductory

procedu;e course: The Federal Rules of Civil Procedure were promulgated. 

2. Toe New Paradigm

Before the 1930s, very few schools · offered a· course in Federal
Jurisdiction. With the growth of federal litigation in tbe twentieth cen� and 
the promulgation of the new rules. the course increased in importance. ., It 
had originally been a course on the ins and outs of federal practice. In the 
1930s. Felix Fnm.kfu:rter of the Harvard Law,School attempted to change the 
course to one on public law, exploring the interesting tensions inherent in "Our 
Federalism. "2.'23 Although subsequent Federal Jurisdiction caseboolcs �ere 
more theoretical than the earliest ones> the majorif published before 1953 
remained more or less procedural in orlentation.22 How much of federal 
procedure and jurisdiction could. be offered in Civil Procedure Without making 
the Federal Jurisdiction comse redundant? 

Proceduralists, moreover, recognized the_ "growing need for a course 
of study that emphasizes not only the inter-relationship of the procedural 
courses, but also the bearing thereon of certain phases of constitutional law. 
conflict of laws, and �dministrative law. "225 Procedure te�chers proposed 
various solutions to meet this need. For example, in 1940, Percival William 
Viesselman of the University of Kansas added such topics as judicial power 

and subject matter jurisdiction- to his upper-level book on Trial Practice.226 In 
contrast, Edson Sunderland added material on "the organization, operation,
and jurisdiction of courts and of' the judicial power" to his book on Pleading .227
In the late 1940s and early 1950s, the next generation of Michigan faculty 
proposed a new .division of procedural topics. The so-called "Michigan 
plan."228 divided most of the material into two courses:229 a "traditional,., 

course on Pleading and Joindel'230 and a new .course on Jurisdiction and 
Judgments.231 The latter course_ •'.includes material on fede}:'al jurisdiction that 
is not generally found in civil procedure books. "232 As such, it "would entail 
the·eJimination of a separate course in Federal Jurisdiction," and "[t]he course 
in Conflict of Laws would have to be rather drastically revised. "233 

The allocation of procedural topics was decided, however, at least for 
the modem era, in �953, when two paradigmatic books were published in 
Civil Procedure and Federal Courts. Richard H. Field and Benjamin Kaplan 
of the Harvard Law School federalized the first-year course m Procedure. 234 

This course was not repetitive of the upper-level course in Federal Jurisdiction 
because in the same: year, Henry M. Hart, Jr., of Harvard and Herbert 
Wechsler of Columbia completed a change in the direction of the latter 
course.2:35 
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The Field and Kaplan book presented "a radical departure from 
traditional concepts of teaching civil procedure to the beginner. "236 First.
instead of taking the earlier approach. which used a mixture of decisions from 
all jurisdictionsy Field and Kaplan presented the procedure of a single system. 
the Federal Rules of Civil Procedure. Reviewers praised this move because it 
gave the students a sense of direction.237 The advantages of using the federal
s-ystem were also recognized: it was simple and it was influencing the 
procedure of the states. Second, the Field and Kaplan book defined the topics 
that we teach our students today in the basic Civil Procedure course. Not only 
did the authors include traditional topics. such as pleading. joinder, and 
directed verdicts, they added such federal subjects as federal subject matter 
jurisdiction and the impact on federal procedure of Erie Railroad Co. v.

Tompkins.238 
Meanwhile, Hart and Wechsler 

wrought substantial changes ip the· subject g<;merally known as 
"Federal Jurisdiction" .... Departing from- the usual pattern 
which focuses almost exclusively on the rules for entering and 
proceeding in the United Stat� courts. this book explores "[t]he 
jurisdiction of courts in a federal system [as] an aspect of the 
distn"bution of powe1: between the states and the federal 
gavenm:ient." Except as relevant to this theme. federal procedure 
is tw-:il.:::d b��k !.a the, prncedure conTses.239

To.is paradigmatic allocation of subjects between the two courses has 
· all ted 240 not been umvers y accep . · ..

By and large, however, the two paradigms published in 1953 have 
defined the basic scope of the Civil Procedure and Federal Courts courses to 
the present day. 
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PROCEDURAUSM, CIV1L JUSTICE, AND AMERICAN LEGAL 
THOUGH! 

PAUL MAcMAHow 

3.1. The Centrality of Procedure in Americnn Cim1 Justice 

The obvious place to start is civil procedure. Qvil procedure is·
at the heart of American legal curriculum. By "civil procedure/' of

comse, I mean the rules and principles governing how a legal 
system enforces the rights and duties created by substantive law: 
in which court an action may be brought, the standards for 
plea9frig and su:mmary judgment, '!"he scope of pre-hial discovery, 
the allocation of respoilSl'bility for lawyers' fees, and so on. In the 
first-year curriculum, these procedural questions stand on a similar 
footing to questions of substantive law. This insight may seem 
either surprising or obvious to American readers, but I hope to 
establish that it is both true and signIBcant. 

American law schools aspire to be professional schools, so it is 
unsurprising that the rules governing litigation appear somewhere 
on the curriculum. Howevex, students don't just leam civil 
proceduxe as preparation for the bar exam. Rather, it is an integral 
component of the sta:ndard first-year cuniculum. Eve:ry American 
law student takes civil procedure, and the professors who teach the 
subject engage in-vigorous scholarly debates and cliscuss a steady 
stream of major Supreme Court decisions.61 The cultural 
proi:runence of civil procedure is i:mpressed on tb.e American law 
student from day one.62 Law students are taught to approach 
pr□c:edu:ril questions not simply as tec:hnical rules they need to 
learn if they ate to argue about substantive questions. Rather, 
procedural questions are themseZ.Ves the site of intellectually 
challenging argumenl:s about justice, rights, efficiency, and 
sovexeignty. This is true even in more doctrinally focused civil 
procedure courses that focus on the Federal Rules. 

Often, American civil procedure courses begin with the topic of 
personal jurisdiction. What might otherwise seem a technical issue 
becomes., in the hands of any reasonably competent American law 
professor, a vehicle for exploring questions of state sovereignty, 
individual fairness, and legal method. Students become familiar 
with the formalistic territorial approach exemplified by Pennoye.r v. 
Neff,63 the "minimum contacts" revolution of International Shoe 
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Company v. Washingtan,M and the more recent rEassertion of formal 
reasoning in cases like Burnham v. Superior Court of CaZifamia.� The 
Supreme Court produced two major fresh personal jurisdiction 
decisions in 2011.66 Io:unediat!=ly, the American studerit sees civil
procedure as vital-worthy of strident debate by Supreme Cou:rt 
Justices &7 -rather than as a chy set of rules subservient to 
substantive law. 

Another important topic for the fust-year law student is 
pleading: what must the plaintiff include in the complaint to 
survive a pre-answer motion to rusmiss for failure to state a claim? 
Again, this might sound at first like a minor question, but in 
America it raises basic questions about citizens' rights of access to 
the courts. Formally, the Federal Rules of Civil Procedure require 
only "notice pleading," but two recent Supreme Court decisions 
hold !:hat plaintiffs ought, in fairness to defendants, to put more 
flesh on the bones of their complarnts.68 A federal-cou.rl plaintiff is
now required to state a claim for relief that is facially plausible,G9 a 
development that has inspired a predictably vast amount: of 
scholarly commeni:ary.70 

The focus on procedlrl"e does not end with the first year of law 
school. Students often have a variety of procedural options to 
choose from in their second and third years. To.deed, the elective 
course often considered. most rigorous and demand.mg in 
.A.zn&··ka:n law sc._h.ools-nam2d "Federal Courts," "F ed.W Com � 
and the Federal System," "Federal Jurisdiction," or some variation 
thereon-includes a healthy dose of civil procedure, integrated 
with grand constitutional themes of fede.ralisrn and separation of 
powers.73 "Fed Courts" is a kind of finishing school for the elite 

law student interested in litigation. The class is most often 
anchored by a famous casebook penned m the 1950s by Hart and 
Wechslerl' thouglt there are altemafrve t�.75 The subject-matter 
of Federal Courts includes the following topics: the extent of 
federal-cou:rt ju.rl.sdiciion; the States' sovereign immunity ftcnn
suits and Congress' power to abrogate that immunity; Supreme 
Court review of state-court decisions; choice of law in the federal 
courts (including anothe:r helping of Erie doctr.i.ne}; remedies for 
violations of constitutional rights; justi.ciability (ripeness, mootness, 
and the "political quesiion" doctrine); and the power of federal 

district courts to abstain .from exercising their jurisdiction. The 
course requires an understanding.of the relations between, on the 
one hand, states and their courl systems and, on the other, the 
federal government and its courts system. These. relati.on.s are 
inseparable from ideological and political conflicts in American 
history, from the founding of the Republic, through the era of 
Jacksonian Democracy, the Civil War, the Reconstruction Period, 
the New Deal, the Civil Right5 Era, and so on. 
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A PARTING REPRISE 

LONNY SHEINKOPF HOFFMAN* 

It is hard to imagine the semester is already at an end. Finals are just 
around the comer. Before long, you will be through your second and third 
years of law school and, thereafter, to lives as lawyers. Less than fifteen weeks 
ago our journey together began. We have covered much terrain since then, you 
and I; and yet, in perspective, what a short and. fleeting span. Is it not 
presumptuous of me · to think of having accomplished with you anything 
substantial, to say nothing of having made an indelible mark on your educatio;p. 
and training? Still, in even less time, Lawrence managed to cross the Nefud 
desert and lead disparate tribal bands to successful revolt against the Turkish 
army in Aqaba. Our conquests have been less grandiose-less cinematic, to be 
sure-but still I say conquests we have made. After having come this far, we 
are entitled to sit back and reflect on the journey taken. 

Between now and the time you enter the wmld as lawyers, there is twice as 
much schooling still before you to complete. · Yet, in many respects, you have 
already taken the first and most difficult step. You have begun to lay a 
foundation for how to approach the law: intellectually, professionally and 
ethically. As your teacher, it is my hope that you will remember some of the 
lessons I intended to impart. What teacher does not wish it to be so! In the 
maddening rush through your first semester of law school, though, I fear you 
may have been distracted at times by what must have felt like a wild footrace 
to keep up with the course reading, by the demands of your other classes, 
and-dare I say-even of your own personal lives (yes, the world outside of 
school defiantly continued turning, unabated by your recent anointment as 
first-year law students). I want to take this opportunity, then, to spend a little 
time summarizing what I sought to accomplish in the course and what it is I 
would like you to take away from this experience. If I have done my job well, 

* Assistant Professor of Law, University of Houston Law Center. For their thoughtful comments

on earlier drafts of this essay, I thank Peter Linzer, John Mixon, Jennifer Rosato, Richard Saver,

Michael Solimine and Leigh Van Hom I am also indebted to several former students, Ed

Berbarie,. Damon Karam, · Sharon Fast, Meghan Griffiths, Katherine Howard, Patrick Kemp,

Kristin Lanoue, Lance Leisure and Jason Starks,. for sharing their views about the course in Civil 
Procedure. Finally, I reserve special thanks to Laura Sheinkopf and Bobbi Samuels; their 

influences on my teaching are beyond measure. The University of Houston Foundation provided 

financial support for this project 

43 
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then much of what I am about to say will sound unnecessary and transparent, 
like I am clubbing you over the head with lessons already assimilated. 

As I endeavored to stress from the outset, a single theme characterizes my 
pedagogic choices in organizing this course. That theme is that the most 
exciting, effective, and enriching way for me to teach the first-year class in 
Civil Procedure is to teach "by example:" It is a concept with three different, 
but associated, meanings. 

Teaching by example signifies ¢at I place little emphB;sis on rote 
memorization of rules and doctrines, preferring instead to focus on how the 
law actually works. Acquiring kn9wledge of written law (that is, in the sense 
of the open-a-book-and-find-it variety) is a part of what is required of your 
legal studies, but it is only one part. Beyond knowledge, there is 
comprehension, application, analysis, synthesis and evaluation.1 To encourage
you toward more constructive and advanced learning, we worked with concrete 
exercises and hypothetical problems as a complement to our reading. By 
placing the law of procedure into a problem-oriented learning process, you 
were exposed to authentic examples of legal <:lecision-making and asked, 
thereby, to respond to the material by thinking about law as lawyers mu�t. 

Teaching by example also means that I focus on a smaller number of 
subjects in procedure-that is, on a few examples of the law of procedure­
rather than try to expose you to a smorgasbord of topics, not a single one of 
which you know in any detail or for which you have any appreciation of its 
true complexities. Through careful consideration and rigorous dissection of 
the material we do cover, my aim is for you to begin to acquire independent 
tools of legal reasoning that you may then apply on other occasions. Broadly 
stated, I. seek to train and encourage you to think through and assess legal 
questions on your own and to. help you .construct a well deep with self­
sustaining analytic abilities from which you will be able to draw for years and 
years to come. 

The third, and last, respect in which I invoke teaching by example is as 
shorthand for saying that this course is concerned not only with the "law of 
procedure," but also with emphasizing and identifying the ethical boundaries 
and context in which legal problems and issues necessarily arise. The 
technical term for this is teaching ethical norms through the pervasive method.2 

1. See TAXONOMY OF EDUCATIONAL OBJECTIVES:' THE CLASSIFICATION OF

EDUCATIONAL GoALS! HANDBOOK L COGNITIVE DOMAJN (Benjamin S. Bloom et al. eds., 1956) 

( classifying different degrees or levels of intellectual tasks relevant in learning); see also DONALD 

H. JONASSEi'f ET AL., HANDBOOK OF TASK ANALYSIS PROCEDURES, ch. 12 (1989) (discussing

"Bloom's Taxonomy of Educational Objectives").

2. See DEBORAH L. RHODE, PR,OFESSIONAL RESP.ONSIBILITY: ETHICS BY THE PERY ASIVE

METHOD, at xxix (1994) (observing that "[p]rofessional responsibility questions should be 

addressed in all substantive courses because they arise in all substantive fields, and because their 

resolution implicates values that are central to lawyers' personal and professional lives"). 
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In plainer English, it means I do not believe it wise to teach a subject as 
powerful and as potent as Civil Procedure without trying to install some sense 
of the professional responsibilities that ought to flow from its embrace. 

TEACHING BY EXAMPLE STRESSES ANALYSIS AND APPLICATION OVER 

MEMORIZATION OF RULES AND DOCTRINES 

The first sense in which I mean I teach by example is that I value studying 
cases and problems not because they are vehicles for memorizing legal rules 
and doctrine, but because they can be used to introduce you to the kind of 
rigorous c�gnitive exercises in which all good lawyers must engage. Rather 
than working exclusively from the cases, statutes and rules contained in our 
casebook, we wrestled with hypothetic_al problems and exercises throughout 
the semester as a supplement to and overall framework for our studies. The 
goal was to have you not just think abstractly anci passively about a legal issue 
or a set of facts, but to push you to create something tangible: draft a pleading, 
frame a request for relief, lodge an objection, or make an argument. My 
objective, thus, was to encourage you toward - active learning�toward the 
constitution of the tangible. The end p'roduct of your study became something 
you could pick up and hold in your hand and in your mind; something you 
could tum over and critique, analyze, assess and improve upon; something 
more than just a summary you read about what someone else had done. 

I have found that students do· not ·come to this ·style of learning easily or 
with much enthusiasm. Conventional teaching, as typified by the lecturing 
model, is based on the idea that teachers impart knowledge into empty, 
expectant vessels waiting passively to be filled. Having been conditioned to 
accept this traditional form of educational injtruction, what Paulo Freire and 
bell hooks have called the "banking.·system ofeducation,''3 most of the· vessels
find the traditional pedagogic approach unthreatening. . In law school, the 
belief that course material can. be imparted through straightforward recitation 
of the law comports jurisprudentially with a formalist view of our legal system. 
For formalists, rules and doctrines are assumed to be definite and 
ascertainable.4 As a result, the lecturing style of teaching fits comfortably with 
a formalist approach to teaching law that assumes there are answers to be 
gleaned and conveyed from careful study of the relevant authorities; and 
answers, especially for those who have just begun their studies in the field, are 
welcome· indeed.5 

3. BEU. HOOKS, TEACHING TO TRANSGRESS: EDUCATION AS THE PRACTICE OF FREEDOM
5, 14 (1994). 

4. See generally ANTiiONY T. KRONMAN, THE LOST LAWYER: FAILING IDEALS OF THE
LEGAL PROFESSION (1993) (discussing the rise of formalism in America in the latter part of the 
nineteenth century). 

5. Note that the "Socratic" style of teaching, usually associated with law school teaching,
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It must surely, then, have caused a great deal of anxiety for many of you 
that this course always seemed woefully short of answers. Although those 
early dog days of August may seem a distant memory now, think back to our 
earliest classes and you may recall the confusion and uncertainty you felt then. 

Consider, for instance, how we treated the subject of Rule 8's pleading 

requirements. After you had read some of the relevant cases, I asked you to 
draft a complaint, based on the results of an in°class mock client interview we 

had previously conducted. Your first reaction to all of the demands being 
made on you to create and think, not merely to read and regurgitate, naturally 

might have been: "I have no idea what should go into a complaint. I'm not a 

lawyer. I've only just begun law school. Why can't we see an example of 

what a lawsuit should look like so that we can use it as a model for drafting 

this one?" 
I must confess these reactions were hardly unexpected. The question you 

may be asking, then, is why did I insist on this exercise if I thought that many 
or most of you would dislike it or be even further frustrated by it? My 

explanation is thus: dr�ing a lawsuit forced you to wrestle with the actual 

application of the case law you read to a particular fact pattern you had been 
given, rather than just debating how close or how far any particular case was 

from the standard promulgated by Rule 8 and as refined by common law 

precedents. If I had asked you how much factual information needs to go into 
a pleading to satisfy Rule 8, based on your reading of the Supreme Court's 

precedents in Conley v. Gibson,
6 

Leatherman v. Tarrant County Narcotics &

Coordination Unit,
7 or of particularly important lower court decisions like 

Judge Keeton's in Cash Energy, Inc. v. Weiner,
8 what kind of answer would 

you have given? Indeed, is there an answer to this question in the abstract? By 

insisting that you take the doctrinal background and apply it to a particular fact 

pattern, you were forced to synthesize, as much as possible, the relevant 

authorities. In the language of educational theory, you were being asked to 

produce an authentic response to what you read about the law of procedure-

could just as easily as not be bottomed on a formalist view of law .. One could prod students by 
asking a series of questions about the material, covere d and still maintain. that the law is definite 
and ascertainable. Indeed, Christopher Columbus Langdell, the iconic image of formalism in the 
law school classroom, was also the popularizer of the Socratic style of teaching at Harvard Law 
School. See generally KR.oNMAN, supra note 4, at 170-74. Relating formalism to Socratic 
technique may be merely an entirely academic exercise anyway, insofar as the most reliable 
figures suggest that less than a third of professors teaching first-year courses rely primarily on the 
Socratic method, while nearly 95% of those teaching upper leve l classes lecture, at least some of 
the time, to their students. See Steven I. Friedland, How We Teach: A Survey of Teaching 

Techniques in American Law Schools, 20 SEATTLE U. L. REV. 1, 28-29 (1996). 

6. 355 U.S.41 (1957).
7. 507 U.S. 163 (1993).
8. 768 F. Supp. 892 (D. Mass. 1991).

1 
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that is, you were directed to act as lawyers must act when addressing legal 
issues as they arise. 

At the end of the exercise, most of you may not have fully digested the 
lesson. Many, of course, still yearned for a definitive answer about pleading 
and still urged that we pinpoint precisely how much detail must be included in 
a complaint. But even as old habits and attitudes die hard, the process of 
working through problems and trying your hand at drafting exercises-rather 
than viewing the question only from the· perspective of a dry appellate 
record-slowiy, but surely, began to make some sense. As the semester wore 
on, more and 'more of you gradually became less and less uncomfortable with 
the idea that we were not going to provide· answers in class. · Having 
undertaken one exercise after another, the thought eventually began to 
percolate around the room that there might be more than one right way to put 
together the allegations of a lawsuit, or to draft discovery requests, or to 
respond to a summary judgment motion, and on and on. You began to see that 
there was no Answer, in the sense of some all-encompassing Truth, whether 
we were talking about the requirements of notice pleading or most of the other 
topics we addressed. There are boundaries to the law with which one must be 
familiar, to be sure, but the rules rarely come in one-size-fits-all packages. 

My preference for active learning and for framing the in-class conversation 
around constructive understanding gained through application and analysis 
over recitation of formal rules is hardly revolutionary. Long before I began 
teaching, formalism's once firm hold on law school classrooms already had 
been thoroughly loosened.9 Today, it is surely right that most law professors
favor more nuanced approaches to legal study than Christopher Columbus 
Langdell would have recognized or understood. Yet, if formalism's heyday 
has come and gone (as Jerome Frank.10 and, mdre recently, Andrew Taslitz11 

remind us), the ghost of our Langdellian past still haunts the modem law 
classroom. How could it be otherwise? I have argued elsewhere that the 
assumptions about law embodied in formalist thinking are firmly rooted into 
our societal constructs about the rule. of law in general and, to a large extent, 
may be inherent in the essential base of legitimacy upon which our American 
judicial system rests. 12 

In the context of the law school classroom, students certainly welcome the 
traditional approach to legal study. They instinctively feel less threatened by 
more straightforward recitation of the subjec_t matter. From the instructor's 

9. See generally KRONMAN, supra note 4 (discussing the demise of formalism, and the role
of legal realism, law and economics, and critical legal studies). 

10. See Jerome Frank, Both Ends Against theMiddle, 100 U. PA. L. REV. 20, 21 (1951).

11. See Andrew E. Taslitz, Exorcising I.angdell's Ghost: Structuring a Criminal Procedure

Casebook for How Lawyers Really Think, 43 HASTINGS L.J. 143, 143 (1991) (book review). 
12. See generally Lonny Sheinkopf Hoffman, A Window Into the Courts: Legal Process and

the 2000 Presidential Election, 95 Nw. U. L. REV. 1533 (2001) (book review). 
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vantage point, teacrung is not only made easier by reciting that which is 

knowable and certain, but it also serves as a measure of academic validation. 

"I am sir Oracle-and when I ope my mouth let no dog bark."13 If I, as your 

professor, lack some superior body of finite and complete knowledge 
(sqmetbing upon which I may profess), what claim do I have to the podium? 

Answers---definite answers in the form of black and white rules and clear 

doctrinal principles-are instant gratification to the newcomer and barometers 
of accomplishment for the teacher. Formalism is dead; long live formalism. 

As with much else in life, I think the more sensible view is to recognize 
that the pedagogic debate about formalism and its place in legal pedagogy is a 

matter of emphasis and degree. With other like-minded souls, 14 I believe I

endeavor with greater fervor than most to move far away from a doctrinally­
centered view of law. On the whole, I prefer application to answers; rigorous 

thinking to rote recitation of authorities.. One of the perceived costs of this 

pedagogic orientation is that it engenders feelings among students of 
uncertainty and indeterminacy, at least in the short run. The law never seems 
settled with the rules plia15le to the point of breaking. In practice, however, and 

· over the long run, I think you will fmd that the kind of intellectual efforts we

cultivated here will tum out to be the bread and butter of what you will be
asked to do for your own clients. Our in-class efforts were meant, in some

measure, to be a valuable practical experience and to provide a training ground

of sorts for your future work. By insisting on placing legal questions in a
concrete context, the main objective is to encourage students toward the kind

of active, applicative learning I think ought to be an integral component of the

legal education experience.
I have watched a handful oftruly great lawyers represent their clients and, 

without exception, all of them share at least one remarkable skill: the sage 

ability to discern that in the hard cases it is usually the facts, and not the law, 
that matter most The law is never irrelevant, of course, but where there is a 

legitimate dispute between two or more persons, the relevant rules serve only 
to frame the context of the debate; by themselves, they do not predetermine 

outcomes. Memorizing case holdings and legal doctrine will never lead you 

closer to becoming a great lawyer; and while a successful career surely is not 
defined solely by the ability to apply your knowledge of the facts of a 

particular case to the relevant law and then to analyze wisely, these are, 
nonetheless, essential traits that you must have if you are to be a valued 

counselor and advocate for others. 

13. K.N. LLEWELLYN, THE BRAMBLE BUSH: ON OUR LAW AND ITS STUDY 105 (1960). 

14. See, e.g., Douglas L. Leslie, How Not to Teach Contracts, and Any Other Course:

Powerpoint, Laptops, and the CaseFile Method, 44 ST. LOUIS U. L.J. 1289 (2000) (discussing his 

CaseFile Method of study); see also EDWARD H. RABIN ET AL., FlJNDAMENTALS OF MODER.1'1 

PROPERTY LAW ( 4th ed. 2000) (applying problem-based approach to property law casebook). 
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TEACHING BY EXAMPLE EMPHASIZES CAREFUL ATTENTION TO DETAIL OVER 
A BROAD SWEEP THROUGH AN ENTIRE FIELD 

The second sense in which I have tried to teach this course by example is 
by focusing in detail on a smaller number of subjects in procedure rather than 
undertaking a broad sweeping coverage _of the entire field. I have grand 
ambitions here: to produce students capable of thinking on their own and, 
thereafter, capable, thinking lawyers. The ambition is grand precisely because 
it is all too often the case that law students are not trained in a manner that 
encourages the development of independent reasoning ability. Students then 
matriculate to the profession without having worked on strengthening this 
essential skill set. Rigorous teaching can and does take place in law school but 
the forum, more often than not, is a smaller setting than the first year, large 
class experience (such as seminars, other small, intensively-focused classes 
and independent study projects with faculty members). By the time students 
take these courses, however, attitudes toward law and legal study largely have 
been set. Eventually, experience in the workplace may fill the holes left by 
formal legal education but the costs borne will have been substantial: for the 
lawyer, for her employer and, most of all, for the client. To my mind, as 
educators, we should strive in the very beginning of a student's studies to 
inspire good intellectual habits by singing of the vast riches that can be mined 
from the development of keen analytic capabilities and from the cultivation of 
a temperament willing to enciure the hard, lonely work that careful and 
rigorous study usually requires. 

In consciously narrowing the number of procedure topics covered in the 
course, I recognize I am inviting controversy from both students and 
colleagues who may be concerned that an insufficient quantum of knowledge 
is being imparted. If I am going to make a convincing case for my pedagogic 
approach, then it is necessary. to begin by recounting what was covered and 
what was· left out from the class, though from having sat through the course 
you may already have some sense of the lacunas. Our syllabus provides a 
summary of the topics we examined, .broken down into the eight main subject 
are_as as they were addressed:

(i) Pleadings and related issues (fair notice and special pleading
requirements; sanctions; answers and affinnative defenses;
amendments; counterclaims and cross claims);

(ii) Personal jurisdiction and related issues (statutory and constitutional
limits on the exercise of territorial jurisdiction; notice and service of
process; venue and transfer; forum non conveniens);
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(iii) Subject matter jurisdiction (diversity jurisdiction; federal question
jurisdiction; supplemental jurisdiction and removal);

(iv) Choice oflaw (brief discussion of Erie);

(v) Pretrial discovery (scope of discovery; written discovery;
depositions; initial disclosures and other timing issues;
responding/objecting to discovery; discovery disputes);

(vi) Judgment as a matter of law;

(vii) Additional parties/claims; and

(viii) Preclusion law (brief <li.scussio� of general principles of res judicata
and collateral estoppel).

Even this list is misleading insofar as we did not devote equal attention to 
all of these subject_ areas. Noticeably absent are several major topics that 
nearly all procedure casebooks and-I suspect-a good number of my 
procedure colleagues around the country d.o cover. Class actions and complex 
litigation were omitted entirely. · w_e never addressed the subject of 
interpleader. Toe subject of prejudgment remedies was left out. We spent 
virtually no time either on trial practice and procedure or on appellate 
procedures, except as certain discrete subjects arose coincidentally with some 
other part of our conversation. I have no doubt that this list of topics not 
addressed surely could be expanded further and further. It is, quite clearly, 
then, an incomplete list.· By extension; has not your exposure to the subject of 
Civil Procedure also been incomplete? Should you ask for your money back? 

I have two answers to offer in defense of my pedagogic decision to focus 
on depth over coverage, although I hasten to add that I regard the former as 

_ less my reason for acting than is the latter. 
I left off certain topics, not because I think they are unimportant, but rather 

for the more pedestrian reason that most of you, over the course of your entire 
careers, will either never come across these legal topics directly in practice, or 
you will address them very, very infrequently. For my own part, I find 
virtually the entire field of procedure fascinating. After this year is done, I 
would be delighted to work with you, through independent study or as a 
mentor on a law review note, regarding any of these or other topics. For those 
who know they will need more insdepth coverage of a subject, I encourage 
further exploration. If you are inclined toward banking law, then take our 
banking law offerings and immerse yourself in the mud of interpleader actions 
to your heart's content. My own, best pedagogic judgment, however, is that 
the topics we covered in class will arise most frequently in the practices of the 
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vast majority of students�and here I have tried to keep in mind that this room 
may be filled with as many future transactional lawyers as litigators-and that 
it is a better service to concentrate our efforts on the issues most of you are 
most likely to encounter. 

There is a second answer I want to give to explain my pedagogic choice. It 
is, as I indicated before, the more compelling motivation for my adoption of 
this approach. Through my decision to focus on fewer topics in more detail, I 
endeavor to challenge you to truly learn something, to digest an issue fully and 
precisely so that you can draw upon your acquired skills in future study or 
work. I choo�e this path instead of seeking to expose you to. "everything" 
related to procedure, as though that were even possible. I believe I have done 
my job well if t succeed in producing students who are able to think and reason 
through legal issues on their own, rather than merely attaining a passing 
familiarity with a topic but no real sense or understanding of it. In short, my 
guiding philosophy is that I care much more that you learn and how you learn 
than about what you learn. 

Educational theorists would describe this approach as pushiug students 
beyond the "zone of proximal development"; that is, beyond the level of 
learning they could otherwise obtain on their own. �5 Put another way, rather
than merely urging fluency in the vocabulary of the law, I believe that as a 
teacher I ought to be asking,. '1What can I do to help students gain a more 
lasting and deeper intelleetual framework than they would otherwise possess if 
they had not taken this course?" By teaching a smaller number of subjects in 
greater detail, my frnn pedagogic belief is that students will leave more 
capable of applying their acquired legal acumen to any problem, whether the 
particular issues were addressed specifically in one of their law school classes 
or not. 

. I believe it bolsters the case for teaching procedure by example to say that 
the subjects one could cover in this course, to a ·large· degree, are fungible. I 
have created my own list of must-cover topics. Other syllabi may look 
somewhat, or even markedly, different than mine. Rather than regard these 
differences as indictments, I view them as conf1IIDations that the subject of 
procedure is an excellent tool for teaching students how to think critically. 
Because procedure cuts across the entire legal landscape, I am able to address 
the entire class at once, without regard to whether you will become estate law 
lawyers or tax lawyers, environmental lawyers or lawyers who specialize in 
tort law. It also does not matter whether your career choice is litigation or 
transactional work. Procedure is relevant to everyone. As a result, I can 
employ any number of subjects falling under the general rubric of procedure to 
aid in the development of the skills that are important to all students in 

15. L. S. VYGOTSKY, MIND IN SOCIETY: THE DEVELOPMENT OF HIGHER PSYCHOLOGICAL

PROCESSES 86-87 (Michael Cole et al. eds., 1978). 
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becoming successful lawyers and critical thinkers. I could not do the same if I 
were teaching an advanced course with a specific focus. It is precisely because 
the contexts in which you will encounter procedural issues are so vast and so 
innumerable, that I believe it makes little sense to try to pretend it is possible to 
cover all subjects in the field. Instead, my role is to help sharpen the 
intellectual tools that will serve you well in a number of different contexts. 

There is time enough in later classes, and later in life, for you to become 
familiar in detail with particular questions and points of law. This course and 
law school, in general, are of most value if you are pushed to truly dissect a 
problem, to tum it upside down, to examine it from every side and then, 
finally, to carefully produce a thoughtful answer. This is a fundamental part of 
real teaching and learning. By contrast, I do not comprehend how students are 
served by wide, unfiltered sweeps through vast terrains. Even if the sole 
measure is how many right answers to legal doctrinal questions will students 
get after they have taken the final exam and moved on to other courses, 
conventional law school teaching, particularly as found throughout the first-

. 1 all di . 16year cumcu um, usu y sappomts. 
A Jewish fable recounts how a famous pianist once was asked how he 

managed to be so adept in playing the musical notes. To the question, he 
replied, "The notes I handle no better than many musicians, but the pauses 
between the notes-ah! That is where the art resides." In law, the pauses 
between the notes may be likened to the exacting skill of knowing when and 
how to slow down long enough to ponder a question more deeply than the 
next. The rules that may apply to any one particular case are readily 
ascertainable; any conscientious person ought to be able to fmd them, along 
with the pertinent case law. But it is the student who has not merely 
knowledge but a comrrumd of the law who is exceptional .. Stand back! For 
when you hand her the same rule book, the·words may fly off the page. Watch 
her wield the law, as a sharpened tool-no, better still, as a precisely tuned 
instrument-to reach the desired result for ·her client. Having mastered this 
rare ability, she is one of the few who is capable of recognizing and then 
invoking the enormous power that lies within the formal rules. 

TEACHING BY EXAMPLE EMPHASIZES THE ETHICAL CHOICES MTI 
RESPONSIBILITIES lNvOL VED IN BEING A LA WYER 

There is, finally, a third respect in which I have tried to teach Civil 
Procedure by example. I have stressed that there is much more to being a 
lawyer than merely knowing the law. There is also the challenge of 
recognizing and then acting on one's ethical obligations: to clients, to other 
lawyers and to the judicial system. 

16. See, e.g., Leslie, supra note 14, at 1293 (discussing results following pop quiz given to
students). 
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One irreducible component of a lawyer's professional responsibilities is to 
treat people with respect and to honor the views, opinions and arguments of 
others. In the classroom, I regard respect-both as a matter between teacher 
and student and among students-as an essential element that must be 
nurtured. In this regard, consider Leigh Van Horn's description of how vibrant 
educational environments are created and sustained at the secondary school 
level in her book, Creating Literary Communities in the Middle School:

There must be more to my role in developing and sustaining the community 
than my outward expressions of enthusiasm. The word "respect" is one that is 
frequently used by my students as they describe aspects of teacher behavior 
they .consider important to their own growth. How is it that we show our 

... sti.idents that we have respect for them? • It occurs to me that respect is reflected 
in. various ways-our willingness to participate in the learning experience as 

. . w� w.ork alongside our students, the emphasis we place on learning from one 
another, the way that we honor the products of our learning, and in the way 

• . . 17 that we care for one another.
I have long felt that law academia has much to learn from the scholarship of 
tead:ring and education - ill oilier T1elas: - Allliougli- we·-teach-10- tlifferent� - .. -
students, and for different purposes, what we do is fundamentally no different, 
in my estimation, than what any instructor must do to teach effectively. In my 
law school classroom, creating an environment of mutual respect is paramount. 
I never call on students to intimidate them. Rather, I do so to encourage 
students to wrestle outside of class with the ideas, arguments and issues about 
which they have read and to come prepared to defend a viewpoint (or, at least, 
be able to articulate various sides of a debate). I recognize that it is a tricky 
b�siness at times, particularly since I want to encourage volunteers to answer 
as well, and not set up a culture that only the person who is "on" should be 
involyed in the discussion. Moreover, it is obvidus that some are not as keen 
on speaking out in class as others. 

, I regard it, therefore, as cine of the most rewarding compliments I have 
received to be told that those who choose in other settings to J:;ie silent, out of 
fear, intimidation, or merely disinterest, choose instead to come to my class 
prepared. and ready to engage in the daily classroom dialogue. This evidence 
of the blossoming of mutual respect-as it occurs between teacher and 
students, and among students

:--
helps create the trust upon which a vibrant 

learning community depends. And make no mistake, the yield that is produced 
by the fostering of a healthy and dynamic learning environment truly should be 
valued at a price far above rubies. Students come prepared to converse, argue 
and debate, but also with a willingness to consider and listen to the viewpoints 
of others. Class discussions are made richer by having a greater and wider 

17. LEIGH VAN HORN, CREAID!G LITERACY COMMUNITIES IN THE MIDDLE SCHOOL 18-19

(2001). 
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degree of student participation. Best of all, the dialogue often does not travel 
unilaterally merely from teacher to student and back again, but flows 
multilaterally. A chart of many of our discussions would trace a path from 
teacher to Student 1, then to Student 2, back to teacher, to Student 3, back to 
Student 1, and so forth. 1 fu this more complex web of dialogue and discussion, 
both individualized and collective learning experiences take root. As the 
professor, I cannot ask for more. 

Building on our classroom experiences, I emphasized throughout the 
semester the importance of taking these lessons about respect and applying 
them to thinking about your soon-to-be future lives as lawyers. Th.e 
responsibility of being a lawyer triggers professional obligations of decency, 
honesty, promptness, diligence, and general professional courtesy to other 
lawyers, to your clients, and to the judicial system. Some of these traits are 
naturally self-enforcing. fu seven years of trial practice, lrarely saw a lawyer 
behave badly in court. Like the unruly child in grade school, 
unprofessionalism in lawyers tends to rear its ugly head only when the teacher 
is not looking. Acting professionally should not depend upon whether there is 
oversight, though. • It should be instinctive and expected. Alas, we cannot 
depend entirely on people doing the right thing only for the sake of doing- the 
right thing. As a result, there are punitive rules in place to deter malfeasance. 
The extent to which t:b,ey do so, however, is a matter of some debate. 

fu addition to the exogenous rules the system imposes on all lawyers, -I 
want to suggest there is another incentive that is particularly potent in 
encouraging lawyers to strive to take the highest ethical and professional road 
available. I am referring to the enormous power produced through the 
cultivation of an upright, honorable reputation. A personal story may help 
illustrate this point. 

When I was in practice, I represented an investment brokerage house 
against one of its former clients. The client alleged that the company and her 
agent, in particular, had treated her very badly by churning the account. By 
this allegation it was meant that the agent (and through the agent, the 
company) encouraged her to make- many small stock transactions that, on the 
whole, benefited the company and the agent more than the individual by 
generating commissions through investments that "'.ere not always client­
appropriate and on which the returns were often sub-par. 

One of my main client representatives was the compliance officer for the 
company. His job was to oversee all of the investments made by the brokerage 
agents on behalf of their clients, in order to ensure that these transactions were 
all proper and that everything done was in compliance with the existing 
securities laws, rules and regulations. During the pretrial phase of the case, I 
worked with this compliance officer to collect and then produce for the other 
side all of the documents that the company maintained that were relevant"to the 
case. After I was satisfied I had done a thorough investigation to locate all 
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t�levc;I.Ilt records, I submitted all of the material that had been gathered to 
¢PllP$elfor the claimant. 
'.t/, Opposing counsel and I disagreed on plenty of occasions throughout the 
case .. Notwithstanding these differences, we managed to treat each other 
d.ecently, courteously and respectfully. In effect, we amicably agreed to 
disagree. In this manner, each of us represented our respective clients' 
interests zealously, but still acted within the bounds of our professional 
obligations to each other . 

. , The day· of_ trial :finally arrived. After opening statements, opposing 
co��l called their first witness to the stand. By mid-afternoon, several more 
witnesses had testified briefly and things appeared to be proceeding slowly, but 
sur�ly, f01;ward. Then, just before our aftern,oon break, opposing counsel 
calle4 the company's compliance offic�t to the stand. The compliance officer 
had only been on the stand for about half an hour or so when the judges 
decided to take a brief fifteen-minute break. I never could have predicted what 
was to happen next. 

-- --- ------- -:-Immediately---uponthe-recess-beirrg--ca:lled
;- the·--compliarrce--offi.cer ------ - -------- - -- - ------- --- - -----

approached me to ask if we could talk in private. For reasons that I do not 
think I will ever fully understand, for the first time ever in the .case, the 
compliance officer confessed that he had withheld documents. As he now told 
me, about a month before this lawsuit had been filed, he had taken some files 

.,___ _ __ _,_·, �rtaiping-te .tb.e--c-laimant-andput-them-inte hls-gafage. - - --- - - - - -
, .. 'Why are you telling me this. only now?" I asked, stunned. Silence 

fpl19wed. "And why did you take them to youi- garage in the first place?" But 
�e;,q:f;fered no explanation that made (or makes, even today) any sense.18 In
r�t;rospect, my best guess as to why he decided to come forward at all rather 
than remain silent is that this man suddenly found himself jolted into 
cpnfessiqn. It was as though his appearance on the stand as a sworn witness 
s_o.w,ep.ow ignited within hi.in a profound sense of ethical torment. Possibly, 
�s feeling had already been building inside of him for some time, and his 
�}�g o:rt the witness chair was a final straw, the necessary spark, to cause this 
eruption. I do not know for sure, and I suspect I will never know. I certainly 
d.id not know at the time. What I did know was that he was about to returil to 
the witness stand to continue testifying and I had to do something about this
n�w:infomiation I had just been given. 

•' 

·.. . Returning to the proceedings, I began by explaining I had just been
informed by the witness-literally out in the hallway-that there were
�dditional documents relating to the claimant at the compliance officer's home.

18. What surely makes the story stranger still is that when the documents were finally
produced, it turned out that none were particularly probative of the claims beirig made iri this 

case, although we had little sense of this at the time he made his abrupt announcement in the 
iniddle of the hearing. What mattered then, of course, was the appearance of impropriety .. · 
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I explained that I had not been told of the existence of these documents before 
and that, to my knowledge, no other company official had known about them. 
I expressed my commitment to proceed in whatever fashion the court and the 
claimant's lawyer thought best, given the extraordinary circumstances. 

I can still recall the silence that followed my short remarks. It was 
palpable and tense. After some time, the lawyer representing the claimant 
spoke. "I am deeply troubled by this announcement," he began, 

and I beg the Court's indulgence to consider what is the best approach to take, 

under the circumstances. I suspect that an immediate suspension of the trial is 

in order so that we be given an opportunity to review these newly-discovered 

documents. After we have an opportunity to do so, I will be· in a better 

position to advise the court on h_ow I think we should proceed. 

He then turned and looked directly at me. 

I want to add, however, that I do not doubt for a minute that Mr .. Hoffman was 

as taken aback by this announcement as I have been. Throughout my dealings 

with him, I can say without qualification that he has always acted 

professionally and with the highest degree of integrity. We have not always 

agreed about all things in this case, but I am certain that if he had known about 

these missing records beforehand, he would never have kept it secret. I am not 

as confident about the integrity of his client, but this should cast no black mark 

on his record. 

As I reflect on the moral of the story; I am reminded of my childhood little 
league experience. I was never a very good baseball player. When I found 
myself at bat (which was rare, since that necessitated having me occupy right 
field, which I did far less adeptly than occupying the right side of the dugout 
bench), I would often shut my eyes just before the pitcher's release. At times, 
I liken the experience of being a lawyer to standing there in the batter's box, 
unprotected and blind. More often than not, we do not see the pitch coming. It 
whizzes by, and the hot wind trailing behind sends a surge of adrenaline 
through the body, but it is already too late. The collision either has happened 
or it has not. Even if we manage to keep our eyes open, unexpected 
occurrences in our work, as in life; are inevitable. 

One of the lessons I take away from my experience in this case is that we 
ought to act honorably not solely because it is the honorable and right thing to 
do. We ought to act honorably, as well, precisely because it is not possible to 
foresee all difficulties we will face in the future. If this sounds pretextual, it is 
not intended in that way. I did not treat my opposing counsel with respect 
because I anticipated problems would arise later in the case, and I certainly did 
not work at building a reputation as a lawyer whose word could be relied upon 
because I thought I might need to cash in down the road. But knowing that 
reputation matters-that for a lawyer it is often all that matters-can serve .as a 
powerful reminder that even if there is no way to insure against all unforeseen 
occurrences, it is still prudent to try, in the main, to fortify ourselves in 
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advance. We are still going to get hit, of course, though probably not as 
:frequently, and the resultingdamage may often be sustainable. 

CONCLUSION 

One of my intellectual heroes, Karl Llewellyn, once spoke to his own class 
of students at Columbia, exhorting them to rise to the challenges they would 
faq!! :in law school and beyond: 

What I am trying to write in foe on the wall is that the task before you is 
immense, is overwhelming, and that the official courses of the school are not 
enough to compass it. "JEKEL: thou art weighed in the balance and found 

• I 

· wanting." To do the work is not: to do the classes. Rather must you immerse
yourself for all your hours in the law. Eat law, talk law, think law, drink law,
babble of law and judgments in your sleep. Pickle yourselves in the law-:--it is
. 

nl h 19 youro y ope. 

The effort required of you is great, but there is no other way around it.
This is how it :must be with your education and training. I can provide a 
su.itahkand encQl.ll"aging foru_m in whichle_!llTllilg Cil:11_ t1lke pla��_Ican cre.a:te 
an environment that is conducive to rigorous thinking and study; but I cannot 
do it for you. As Llewellyn put it, "[W]e do not teach-you learn."20 At the 

· end of the day, when this course is over, and you have graduated from this
place and entered the world as lawyers, you will be on your own.· Still, take
comfort: the work you have done here and the habits you form as students can

,-';':-,-, .·,---c·a-rry you a great way. The question is only . whether--we have providea -a 
brilliant space in which you may thrive, and whether, then, you will make the 
commitment to do so. 

19. LLEWELLYN, supra note 13, at llO.
20. Id. at 109.
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TEACHING FIRST-YEAR CIVIL 

PROCEDURE AND OTHER 

INTRODUCTORY COURSES BY THE 

PROBLEM METHOD 

STEPWL."-. J. SHA.Pmot 

II. THE CA.SE METHOD VS. THE PROBLEM :METHOD

A. TUE ACADEMIC DEBATE 

The case method of legal instruction wa.s introduced by Christo­
pher Langdell in the 1870'e at Harvard Law Scb.ool.6 Although it was 
not well-received at fust,6 by the beginning of the twentieth century it 
had become the predominant teaching method at American law 
schools, and it remains so to th.is day.7 Although there is some varia­
tion in its use from professor to professor, it most commonly proceeds 
as follows: For each class 1 students are assigned several appellate 
opinions to read. In class, the professor usually starts by calling on 
one student to state the facts of the first case and then proceeds by 
questioning this, and other students1 about the court's opinion. Using 
some form of Socratic dialogue,8 the professorrequ.ires the students to 
dissect, defend and/or criticize the cou.ri;'s opinion; When the discus­
sion of the first case is finished, the professor moves on to the second 
case, usually involving the same or related subject matter, sometimes 
by the same court and sometimes not. The professor then proceeds to 
have the clasa discuss the second case, much like the first, sometimes 
with th.e additional task of trying to rationalize any difference of re­
sults between the two cases. 

The benefits of thls a:pproa.ch a:re said to be that it teaches stu­
dents to read and think carefully, logically and critically-i.e., to 
"think like a lav.yer.n It requires students to learn actively (compared 
to the textbook/lecture format whlcb. preceded it). In class, this means· 
the students learn to think on their feet, and make and defend an ar­
gument. The case method also supposedly teaches students to learu to 
recognize the important facts and issues in a case end to separate 
these issues from. Ted herrings and makeweight e.xguments.- It also 
requires students to individually glean the substantive law in a partic­
ular field from the cases, rather th.an spoon feeding the law to stu­
dents through lect1Jl'8 or text. It also requi:i:es the students to 
recognize tbat the law is a growing, changing body of doctrine.9 

The case method, and the extent to which law faculty have come 
to rely on it, ha.a also been subject to criticism. Critics, wbile admit­
ting that the case method might do a good job of teaching studen.ts to 
understand and work with appellate opinions,10 have noted that this
skill forms only a sma]lpart of what lawyers actually do. Most law� 
yers do not get involved -with a case at the appellate level, but rather 
most become involved at the beginning of the case. The client brings a 
problem to the J.aw:Yer, and the 1awyer's job is to determine the rele­
vant facts, and find end apply the appropriate law in order to either 
advise the client or help solve the client's problem.11

Students who have been taught by the case method usually get 
some exposu:ra to problem solving, but often. not UD.til they take their 
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exams at the end of the semester. These exams typically involve a set 
�f hypof;hetit;al. (�;ts . co�ti;t��g., , 1� .pro�lew., �4 9-P.!!, or, .Jn�� ..
questions testing the atudent's apility to recognize the legal isaues in­
volved in the problem and requiring the students to discuss how the 
law (or a lawyer or judge) would handle these issues. The divergence 
between how student$ ar'3 taught and tested has lead to further criti­
cism that the case method is not only ignoring lihe skills that lawyers 
need in practice, but also the skills that students �eed to succeed in 
· 1aw sc:hooL 12 The case method has also been criticized. because it puts
too much emphasis on cases as the source of substantive law, when 
more and more law is governed by statutes, rules and regulations.13 

One pro,Posed solution has been to turn, in whole or in part. to the 
problem method'.

14 In the problem method, the students are given a 
set of facts, similar to a real life legal dispute (or a law school exam). 
Although students might still read (among other sources) some appel­
late cases to learn the law to be applied, the problems, rather than the 
cases, become the focus of the class discussion.15 

The problem methQd is more often used in ad�ced�- up�r�ie�el 
classes, than in first-year courses. is Bf the second and third year '?f 
law s�ool, stl.ldents have already develop� a facility with legal anal­
ysis and at least a basic knowledge of tlie subject matter. The stu­
dents can tben take t;he� basic knowledge and understanding, and 
learn th4! skill. of applying these in a more realistic and comprex. tac­
tual situation.17 At this point many students ha"Ve become dis­
enclmited or bQred with the case method and appreciate the novelty of 
a new approach, espe¢ally one that more closely approximates what
the students will so® be doing as lawyers.18 

There are proba
b

ly a nUJllber of-reasons why the problem method 
has been used less frequently to teach fust--year courses. Fo:C" one 
thing, many faculty have found that this method works better with 
the smaller e1ass size. that is more typical in. upper-le'Y'el classes.19 
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There has also been a. wider choice of published materials using the 
problem approach for advanced courses.:i0 Another contributing fac­
tor is that first year students do not have the basic knowledge of sev­
eral areas of the law, which is very helpful in wcrrking out complex 
problems that cut across several areas and issues. There may also be 
a feeling (not necessarily correct) among those accustomed to teaching 
by the ca..i=e method, that the problem method is less efficient than the 
ease method for teaching legal doctrine. 21 Many teachers of first-year 
subjects feel a tension between trying to acquaint the students with a 
vast body of substantive law and teaching the students skills, such as 
legal reasoning and problem solving. These faculty members are less 
likely to use the problem method if they view it as more time-­
consuming. 

Many law professors who use the case method also employ a tei:h­
nique somewhat a..ldn ta the problem method: the in-class hypotheti­
cal. The in-class hypotheti,cal is usually a very short, simplified 
problem, presented to the students ill .class by the professor. It is usu­
ally devised by the professor, either ln advance or on the spur of the · 
moment, but presented to the students in class rather than before 
class. The in-class hypothetical is ·generally designed either to illus� 
trate a specific point raised. during the class or to show how the results 
might differ if the facts of the particular case under discussion were 
slightly differeo.t. 

The in-class hypothetical does give the students at least some of 
the benefits of the problem method. Students are required ta take the 
legal doctrine learned from the case law and apply it to a different set 
offact.s. There are, however, some limitations. In-class hypotheticals, 
both by necessity and design, are usually based on very simplified 
facts and focused on one narrow isaue.22 The hypotheticals do not, 
therefore, provide the students practice with analyzing the more com-

plicated factual situations they a.re likely to encounter in law practice, 
or even the s1igb.tly more complicated facts of a law school exam. Even 
when so simplified, however, hypotheticals do not always produce 
good student response, since the students have not had an opportunity 
to prepare for the hypothetical.23 
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The US. Legal System: A Short Description 
Federal Judicial Center 

BACKGROUND 

The U.S. Constitution establishes a federal system of government. The constitution gives 
specific powers to the federal (national) government. All power not delegated to the fed­
eral government remains with the states. Each of the 50 states has its own state constitu­
tion, governmental structure, legal codes; and judiciary. 

The U.S. Constitution establishes the judicial branch of the federal government and 
specifies the authority of the federal courts. Federal courts have exclusive juris4iction only 
over certain types of cases, such as cases involving federal laws, controversies between 
states, and cases involving foreign governments. In certain other areas federal courts share 
jurisdiction with state courts. For example, both federal and state courts may decide cases 
involving parties who .live in different states. State courts have exclusive jurisdiction over 
the vast majority of cases. 

Parties have a right to trial by jury in all criminal and most civil cases. A jury usually 
. consists' of a-pa:nel of 12 citizens who hea:r the evidence-and affplythelavrst

a

fea 5y lhe · 
judge to reach a decision based on the facts as the jury has determined them from the 
evidence at trial. However, most legal disputes in the United States are resolved before :i 
case reaches a jury. They are resolved by legal motion or settlement, not by trial. 

STRUCTURE OF THE FEDERAL COURT SYSTEM 

The U.S. Constitution establishes the U.S. Supreme Court and gives Congress the authority 
to establish the lower federal courts. Congress has esta.blished two levels of federal courts 
below the Supreme Court: the U.S. district courts and the U.S. circuit courts of appeals. 

U.S. district courts are · the courts of first instance in the federal system. There are 94 
such district courts throughout the nation. At least one district court is located in each 
state. District judges sit individually to hear 
cases. In addition to district judges, bank­
ruptcy judges (who hear only bankruptcy 
cases) and magistrate Judges (who perform 
many judicial duties under the general su­
pervision of district judges) are located 
within the distdct courts. U.S. circuit courts 
of appeals are on the next level. There are 
I2 of these regional intermediate appel­
late courts located in different parts of the 

Supreme Court

Courts of Appeals 

District Courts 

Federal Circuit 

Court of International 
Trade, Claims Court, and 
Court of Veterans Appeals 
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country. Panels of three judges hear appeals from the district courts. A party to a case may 
appeal as a.matter of right to the circuit court of appeals (except that the government has 
no right of appeal in a criminal case if the verdict is ''not guilty.'') These regional circuit 
courts also hear appeals from decisions of federal administrative agencies. One non-re­
gional circuit court (the Federal Circuit) hears appeals in specialized cases such as cases 
involving patent laws and claims against the federal government. 

At the top of the federal court system is the U.S. Supreme Court, made up of nine 
justices who sit together to hear cases. At its discretion, the U.S. Supreme Court may hear 
appeals from the federal circuit courts of appeals as well as the highest state courts if the 
appeal involves the U.S. Constitution or federal law. 

STRUCTURE OF STATE COURT SYSTEMS 

The structure of state court systems varies from state to state. Each state court system has 
unique features; however, some generalizations can be made. Most states have courts of 
limited jurisdiction presided over by a single judge who hears minor civil and criminal 
cases. States also have general jurisdiction trial courts that are presided over by a single 
judge. These trial courts are usually called circuit courts or superior courts and hear major 
.civil and criminal cases. Some states have specialized court:S that hear only certain kinds 
of cases such as traffic or family law cases. 

Alt states have a highest court, usually called a state supreme court, that serves as an 
appellate court. Many states also have an intermediate appellate court called a court of 
appeals that hears appeals from the trial court. A party in a case generally ha.s one right of 
appeal. 

COURT ADMINISTRATION 

The judicial branches of the federal and state governments are separate from the legisla­
tive and executive branches. To insure judicial independence, the judicial branches of the 
federal and state governments control the administration of the courts. Court administra­
tion includes managing court budgets, prescribing rules of trial and appellate procedure, 
reviewing judicial discipline matters, offering continuing educational programs for judges, 
and studying court performance. 

In the federal judiciary, the Judicial Conference of the United States, made up of 27 
members {the Chief Justice of the United States and 26 judges from each geographic re­
gion of the United States) has overall administrative responsibility for the courts and has 
primary authority to make policy regarding the operation of the judicial branch of the 
government. The Judicial Conference is assisted by a large number of committees made 
up of federal judges (and sometimes also state court judges and attorneys) who study 
different parts of the federal court system and make recommendations. An important re-

2 
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sponsibility of the Judicial Conference is to recommend changes in the rules of procedure 
used by all federal courts. 

Congress has created three administrative agencies within the judicial branch. The 
Administrative Office of the U.S. Courts manages the day-to-day operations of the courts, 
including such matters as payroll, equipment, and supplies. The Federal Judicial Center 
conducts educational and training programs for judges and court personnel and does 
research in the fields of court operations and administration. The U.S. Sentencing Com­
mission develops advisory guidelines for federal judges in imposing criminal sentences. 

In most state court systems, the state supreme court has overall administrative authority 
over the court system. It is assisted by an administrative office. The chief justice of the 
state supreme court usually appoints the director of the state court administrative office. 

JUDGES 

Justices of the U.S. Supreme Court and circuit and district judges are appointed by the 
President of the United States if approved by a majority vote of the U.S. Senate. These 
justices and judges serve "during good behavior"- in effect, a life term. Presidents usu­
ally nominate persons to be judges who are members of their own political party. Persons 
appointed are usually distinguished lawyers, law professors, or lower federal court or 
state court judges. Once these judges are appointed their salaries cannot be reduced. Fed­
eral judges may only be removed from office through an impeachment process in which 
charges are made by the House of Representatives and a trial is conducted by the Senate. 
In the entire history of the United States, only a few judges have been impeached and 
those removed werefoond to have committed seriousmiscoaduct. These-protections allow­
federal judges to exerdse independent judgment without political or outside interference 
or influence. 

The methods of selecting state judges vary from state to state and are often different 
within a state, depending on the type of court. The most common selection systems are by 
commission nomination and by popular election. In the commission nomination system, 
judges are appointed by the governor (the state's chief executive) who must choose from a 
list of candidates selected by an independent commission made up of lawyers, legislators, 
lay citizens, and sometimes judges. In many states judges are selected by popular election. 
These elections may .be partisan or non-partisan. Candidates for judicial appointment or 
election must meet certain qualifications, such as being a practicing lawyer for a certain 
number of years. With very few exceptions, state judges serve specified, renewable tetms. 
All states have procedures governing judicial conduct, discipline, and removal. 

In both the federal and state systems, judicial candidates are almost always lavryers 
with many years of experience. There is no specific course of training for judges and no 
e.xamination. Some states require judges to attend continuing education programs to learn 
about developments in the law. Both the federal and state court systems offer beginning 
and continuing education programs for judges. 
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PROSECUTORS 

Prosecutors in the federal system are part of the U.S. Department of Justice in the execu­
tive branch. The Attorney General of the United States, who heads the Department of 
Justice, is appointed by the President with Senate confirmation. The chief prosecutors in 
the federal court districts are called U.S. attorneys and are also appointed by the President 
with ·Senate confirmation. Within the Department of Justice ls the Federal Bureau of In­
vestigation, which investigates crimes against the United States. 

Each state also has an attorney general in the state executive branch who is usually 
elected by the citizens of that state, There are also prosecutors in different regions of 
the state, called state's attorneys or district attorneys. These prosecutors are also usually 
elected. 

LAWYERS 

The U.S. legal system uses the adversarial process. Lawyers are essential to this process. 
Lawyers are responsible for presenting their clients' evidence and legal arguments to the 
court: Based on the lawyers' presentations, a trial judge or jury determines the facts and 
applie�.the4w t.oJe;i,fh a qefisiQQ b�(Q_r� j11.dgmc:mUs..�Pt�red, .. __ .. _ ... 

Individuals are free to represent themselves in American courts, but lawyers are often 
necessary to present cases effectively. An individual who cannot afford to hir� a lawyer 
may attempt to obtain one through a local legal aid society. Persons accused of crimes 
who cannot afford a lawyer are represented by a court-appointed attorney or by federal or 
state public defender offices. 

American lawyers are licensed by the individual states in which they practice law. There 
is no national authority that licenses lawyers. Most states require applicants to hold a law 
degree Uuris Doctor) from an accredited law school. An American law degree is a post­
graduate degree awarded at the end of a three-year course of study. (Normally individuals 
complete four years of college/university before attending law school}. Also, most states 
require that applicants for a license to practice law pass a written bar examination and 
meet certain standards of character. Some states allow lawyers to become bar members 
based on membership in another state's bar. All states provide for out-of-state lawyers to 
practice in the state in a particular case under certain conditions. Lawyers can engage in 
any kind of practice. Although there is no fonnal distinction among types of legal prac­
tice, there is much informal specialization. 
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World-Wide Volkswagen -v. Woodson -The: Rest of the.Story 
72 NEB. L. R.r.-V. 1122 (1993)" 

By Charles W. Adams .. 

.. ** 

I. TB;E Accmm:rr
Lloyd Hull knew he had a sr::tlous driru:mg problem. Evcr sin� his retirement from the Navy two 

yea.rs before. it &cr::med ES t.hough he needed ta get a little high, orbel:t!:r, every day. Afrr:.r gelmlg off woik: 
ou Septt:mhcr 21, 1977, in Becryville,Ammsns, Lloyd was .on h.is way ta 'Visit his older sistz:r:in Ohrc:he, 
Oklahoma. Next ta the bottle of fan B� Oll the frcmt seat was a. loaded .22 M.agnmn pistol• for shooting 
j�k :rabbil3 on his sister's fmn.. Lloyd was drivi¥g a. 1971 Ford Tcrl:no be bad bougb.t just the wc:ck 
befa�, paying $500 dawn. It had a hrgc V�& engine, good tires and br.u:es, a:od was mpc.tfect wciki:ng 
c:ondition. 

As he. drove along, Lloyd took shots from the bottle of bam'bon. Afu:r passing th.rangh T,nlsa. 
arotmd nightfall, be n:laxcd as he got on the Tomer Turnpike that IllllS to Oklahoma Cicy. Be was not .in 
any pa.rtic:alar hti.:Iry to get to his sisters place, md be was not paJlllg attqttion·to hls speed. Later he 
as.romcd he mu.st have been dciving tea fast on ai:cotmt of the liqtlor. Lloyd did not notii:c the small c:ar 
ahead of him nntil he was nearly on tap of it. By tbe f:mle he managed to hit hls brucs, it was too late to 
a:void i:hc·car. Eis To:ci:no slammed into the other car, a little off =ib:r an the d:dvct's sick Lloyd saw the 
small car continne dawn the road for a few si:couds after the collision, came lo a stop, aud then catch on 
fm:. Lloyd pc.lied over and w:atcb!:d the mw1 c:ar born,, bnt he did not get pnt of his Torino. He noticed 
that tbi:: ue�e on hls S.Peedometc:x was jammed aJ: seventy-five miles per hollI'. 

!Iarry Robinson saffacd from arthtllis. Duiing the Ieng w:i:ntas m MassCI1a, New Yorl:, a small 
town 011 the St. Lawmic:e Si:away nm to Ca.n.ai:la. his a:nk1es and km:cs would swell up l!lld bleed so 
badly that he h:ad to stay in bed for two or tb:ree mouths at a time. Eis doc:tor had told him he ni::edi:d a 
dzy, wmru:r clima!c, and so he 11:Ild his wife., Kay, h:ad sold their testa!lrant a,id were moving to T11cson, 

· Arlzana, with their tlm:r:: cbildrc:n. Xaj was di:Mng the 1976 Andi 100 LS tfuil: she and Hany hatl
ptIIChascd new the year before from Seaway Volhwagcn in Masscu Their danghta, Eva, age tbi:rtc.c:n,
and oldest son, Sam, si:rtei:u, rode with her. Hai:ry bad .r:ntcd a U-Haul tn:u:k for the :fumibm:, a!ld he and
their other son. Sidney, age fifteal. were riding III tbc trock ahont fifty� ahead of thc Andi. • ·

Sam was iu Iii� Lunt seal o! Ille .Aodi, � m: w:i� the first to S".'e. the approadri:ng headliglits
rllrongh. the rear window. Sam yelled to his I!lothcr that the orbchlnd was gomg to hit thc:m, and. as Xay
locked III her .-earview mi-mlr, the Torino-crashed inte the bai:-k of-the AudL Sam-saw-thefuc start-in the
EII?!a over thr:: rear scat right after they wen: hit. Kay tock her foot off the gas pedal and p!llkd the car off
to the side cf the road ;md pnt it b pa± The: fire covered the area alJQvi: the tea:r seat and was spewing
out gray sooty smoke. Thi: blue spread quickly oYcr the ri:ar scat, and the msidc of the car got hot
�pidly. S.am l!lld Kay both t:i.e.d to op:n th.c:ir front doors but coald not cpc:n i:ithcr of t1run. even thongh
the doors were not locked. Somehow they had bc:i:n jamtaCd shut by the c:ollisi0t1. Sam nd Kay tried the
rear dooI3, bot they were jammed, too. Eva jnmpcd from the back into the front scat By that time flames
wae sbooting out cf the space wbi:rc the seat back and the bottom c:ushiou mct in the roir scat. All tbc
windows were rolled up, except for the side vent on Xa:y's side, and none o:f them would open either. Xay,
Ev.i., l!Ild Sam were trapped.

By thc t:in::c they tried to open all the doors and vrindows
!__

thcjj.n: _lia,g �l!Jl JQ �front oi_thc: __ _ 
i=ar. Kajlay oown □Ii -toe :front scat ai:ia-tiicif to Bek out the side window, but could not. The car was full 
of liID.okc and she conld not sa: anything. Sam tried despc.ratcly to break the wmdow with bis fist. Kay 
beard people moving outside the car, but she cottld not sec them. She heard Eva's hair c:atch on fue; it 

O UiliYJ::rn!Y QfNcbn.ska u.w Rcvii:w. �tcd ,Mi par::tis�=-- C!Jai:ksW. A1faw � a Pro!=crcfLaw .utbe Uaivi:r.dcy of.Jcha CoOcge_cfl.aw.
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sam:c� B:e a torch. Har.y Robb.sou noticed tb.c Andi's headlights movi.Dg back wd for'Jl in the �idc 
:o::.ir:;:on cf !he U-Haul truck.. His s□!¾ Sidney, looked ciut the right mmor a.id saw !he fumes igniti:. Ee 
said, "That's Mama's car," a:.d I-w:::cy pulled over md _got out of the cab. The Audi wa.s m□vmg towani 
thee sliding side.ways, and fire a:id smoke wer= coming out of the t:ronk. The Aodi came to a stop and 
rolled backwards onto the grass by the side of the road. Due to his arthritis, limy was only able ta bobble
towmi the i:ar Bild Sidney reached it finit. Hmy lcicd to open the doors on the driver's side, and th.cu. 
moved arotmd tlie car to try the doors on tbe other side. Vlhcn he reached the pa.ssengcr side, the rear 
Vlmdow blew out, and the fire seemed to IUU,Pt at tqe back cf the:. car. Hmy could see his family 
straggling inside. Sam appeared to be banging !us head against the: wmdow, tzymg to break □llt.
Meanwhile, Sidney was poimdiag on the outside of the wmds'fueld with bis fut JTJ.St wheu it seemed !:ht 
Kay, Eva, and Sam wrntld never get out cf the car alive, a hero r.:amc to their rucm:. 

:Mike Miller first noticed the Ford Torino w� he: passed it ou the; right As he looked aver at the 
dri:Ycr, 1Y:file could t.ell he was d..'7llik. J\.t a c-ur,,e fortmr d□Wll th: bi_ghwa.y, the Torma nearly cam:: to a 
stop and nearly went off the road, but it go& back on tbc highway, practically ronning over some bam:ls 
beside tb.c read. Theu it pic'ked np speed and passed Mike:. A short time latct Mike saw a ball of fire. He 
immediately stopped and ran over ta the buming Andi, leaving his car dco.r open and !he cngmc ron:cing. 
,As he ran, he th011ght petlt:;.ps Ile shonld have driven back to the tollgate at the entrance to the Truner 
Tum.pike tc report the accident mstead of tcymg to help the people; in the bomil1g car himself.. 

By the time MiJce :ri:acbed the Andi, tbe passenger compartment. was cugulfed io fl� and filled 
with smo:k:c, All be could. see inside wcri: two dark figtm!S movmg ar□II!ld, b1Jt he eotlld hear p:ople i:n the
ca:r screaming and banging Oll the windows. Sidney was not do.in_g any good beating 01l the winrlsbii=;ld 
with bis fut, so 1-filcc pruhed hlm aside and kicki:d'at the wmd.sbii:ld. As it started to cave m. he gave it 
.motha push and knocked a big hole tlirough the wmd.shicld on the passenger side. 

� fire was so hi�nsc by now that it loor..d as if there wen: a flamethrower in the back of the 
car with the blaze swirling arcniod .m.d cO!lccntratz:d oil the drl:ver'.s side. .As flame:s corlcd aroond tlJ.c hole 
that Mn.:c had. made in the wmdslrleld, two arms appeared. Mm: I?:ac:hcd down to grab Sam's arms above 
the cToaws,·cut Milcc.'s ha:cds·slippedo!Hlfc'Euriiliig fEh.iHc-graobc:d S-aiii iigafu.;this ifcnc by the v,,:ist;, 
l!Ild polled his _bead a:od shoulders through the hole. "While :Mil::e draggt!d Sam off the hood of the; car, 
a::i.otlu:r man on the scene, Etscl Wemer, polled Eva through � hole:. 

The fire cononucd ta b-om furiously, and M3Jce could not see anyooc else throngh the thlcl: black 
smoke i:o. □: C:a:t', Then he heard Hmy yi:11, •Get my wife out of i:bcrc. M :&fikc looked tin:uugh the hole illld
a hmd sudtlclily appeared reaching through the smoke and flames. Kay had fe:lt Sam and Eva go out of 
the car, and when nobod)' reached in for bcr, she figm:cd that sbe must be on the wrong side. She moved 
over to the ether side cf the cit .md stru:k bcr hand 011t Mike grabbed � wrist and pul1ed as hmd as be 
c:onld. Lui:kily, Kay wc:igbed only 98 pollilds, and &he practically fl.cw through tbc. hole aod cut cf the 
infr:m.o. 

Min: helped the three vicom.s mO'VC a.way from tht! burnmg car. AftJ:r tiling only a couple of 
steps, Mike: bcard a SJ:1all explosion from inside: the car. Mike did not look bac:t, butk.qit wa.Il:mg, only 
faster, md he got the three victims to lie do'iV!l. Kay and Eva had been wearing polyester blouses, which 
bad melted a::id w1:rc stuc:k to t:beir bodic.s. 

The hlghw;;,y patrol anivc:d ou tbe scene. then the fire department, and fuially an ambolancc. 
Highv,,•a;t :Patrol Troo_pc:r Spencer walhd to the Ford Torino to question lloydHuil, who bad a two-inch 
gash an his lower lip, but W:!S otherwise ttahru:t. Sini:c Mr. Hull was ob-vionsly dnmk, Troape:r Spencer 
wested hilll md took him to the: hospital to have bis lip sc:wn up, and then. to jail, where: he remained for 
fotlrtceu days. , 

Kay, Sam, and Eva Robi.nson all received se-vcrr: bums. Sam suffcred first md second degree 
bums co his face, neck, nppcr back, and ann.s. A nostril was b11tI1ed, 2I1d he had� deep scar ou bis cigbt 
check, and kcloid scars on his chm, a.'"IUS, and banes. Because she· h!!-d bcC!l in the. bUI:rullg car longe;r, 
Eva's injuries w�e more serious, She suffcr:d third de� bums on her neck, s1loaldcrs, and aons. Her 
vocal t:hord.s w=rc burned, a::i.d she required skin grafts on her ba.cl::, shoulders, and right hmd. 
Fortunat=.:ly, tl:.ough, Eva had covered her face, ami it had not been bm:ncd as badly as it otherwise eight 
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have: been. Both Sam a:id Eva were: hospitalized for six wcw in Talsa, ud spent many months 
uodi:rgoi.ng phys.ica.i thcrap-y and reconstroctive mr_gc:ry. 

SiIJcc Kay Robinson had been tra.pped in the. bUiiling car the longest, hi:r bums were the most 
ho.cnolc of all Sbc had burns on forty-eight pr:.cc:nt of her body - thirty-five pc:.rcc:nt of which were. tbird 
dc:gree. Kay was in the io.tc:nsivc cam unit for .seventy-sevco days a:od was hospitalized in Tulsa for 
another several months. She tmdcrwcn.l: thirty-four operations, all but two of which wc:rc tlI!dcr gc.ncral 

· anc:stbi:tic, far skm grafts and other rccomtructivc St!Igay. Mo.st of her :fingers wen:: amp!I!atl:d, !!Jld she 
had severe sc-amng aver the enlire upper part of her body. Eva md E'.ay also suffcrr::d seven=
p51chologic;al tr.mm.a both from the ordeal and from their pcIJilllilent clisfigm:mc:nt.

With his mfo and ohildn:u hospitalized, Hru:cy Robms□u began tbe pmc:ess of sc:.ell!lg redress for 
their inju:des. The effort was to conti:nue. for' more than fifu:l:n years in tl::aie and fcdcr,tl trial courts in
Oklabot!lll., a federal trl.al court in Arizona. the Oklahoma Supn:me Court, the United States Coort of
Appeals for the Tenth. Circuit, and the United States Sup.tCI!lC Coort. .Along the way lhr:ditigation would
praduc.c a 1.mdmarl: Supr:::me Co11rt decision in. the a.-ea. of personal jtirisrl.iction. Warfd-W-uu Volkswagen
Corparatian v. Waodron.

11. FruNG mE LAWSUIT 
Hmy Robinsou first retained a Tulsa attomey mrmc.d Cruu-Ic.s Wlritcbaa1c who brought in the 

Tnlsa law fi.tm of qreer and Greer, headed by two brothers who had specialm:d in pm□nal injury 
litigation for many yeaIS. J cffcrson G:rcer was the kad attomcy, but Iris Jollllgc:r brother Fi:a:ok devoted a 
significant a.monnt of bis time to tin:: case as wcD.. Mr. G� was a promment member of the pl!lSi:inal 
izjuzy plaintiffs' b.ar, ha:v.ing served as l?n:sidcnl: 9f thi: Oklahoma Tcial La�i:n Ass:ociaticn in 1966 and 
as a Goveroar of The Association of Trial Lawy� of America in 19TI. B1.: had more than twenty y� cf 
c,:pericni:e t:cyi:ng pw..onal iDju:ry cases l!.Ild had handled same of the earliest products liability cases in 
Olclahoma. 

Lloyd Hall was an obvioos defendant, but he had no liability .insurance, a!ld consc:.qo.cntly any 
jcdgi:i::!!llt the Robillsous could obtain against him wonld be tmcoDectiblc. Ta obtain an enforceable 
judgrru:llt, the Robinsons wottld have to s11e the mmn:facbm:r of the Andi Oil a pmdnc:u liability claiD:L To 
prevail, they would need ta establish that the Auili was defc.c:tive aDd that its defects had caused their 
��� 

At tl::i;: !::.::l!: c.f th,•_ "P.nbtasnm• ar.t.:id�� the la.w of products liability was lllld�g :fimd:amctl.1.31 
change: in Dklah?m:a.. Prior to 197 4, a mmu:f:actnrct's liability nndcr Oklahoma. law for mjmics canscd by 
a ddectiyc pmdnct cot!ld be based upon one of cinly two theories: negligence, er bt-..ach of c�ress or 
implied vncr-mti!:5-af-the manufacf:nrl:...In 1914;thc Oklahoma SupmncComt ac.optco._a_:nilc-5f.stritt -­
liability for m;u:infactttt:rs far ru:fi:c:ts m their produc:ts in Kir!da:rul v. G�rwaI MDron Corparcnic:in, 
rel.Jing ou section 402A of tbe Re.stalm!ent (Second) of Torts. Thus, if l:ru! Robinsons could estahlish that 
the Aocli was defective:, its mamrl'actJm;r would be strictly liable for thdr. injaxics, n:gardlcss of 
neglige11c::e, 

The dollar amc1II1.ts of jury vc:rdir:ts in person al iojuzy case:s had been .in�g dramatically 
dm:ing the 1970s. In February 1978, a Califomia jury returned a verdict for $12& 5 million in Grimshaw 'I'. 

Ford. Motor Company. Thc:re wen: a nru:p.ber of s:imilarltics bctwc:i:n the Grimshaw. case and the 
Robinson's case a.ga.i:ost the manufa.ctnrcr of the Andi In Grimshaw, tbc � tam: of a 1972 Ford :Finto 
�laded when the Pinto was "rcar-c!lded" while stalled 011 a freeway. The drlv=r died as a ri:snlt of the 
fire:, ll!ld Richard Grimshaw, a tb.irti:cn-ycar-old passi::ngr::r, snff=d severe bm:n.s on bis fiu;;e and Cllti.rc 
body, It w.s evident that there was the: potential for the Robmson.s to recover a substantial, perhaps mlll!.i­
milli□n dollar vcn:lict Toe ex.tent of thi:ir i.njaries, the pain and Stlffcrlng, and tb.c psychologic:al tranma 
would surely win a jury's sympathy. On the other haJJd, the Oklahoma law of pmdncrs liability was in its 
early sqgcs of devclopmrnt, and thcrc we� a lllllllbcr of lmSc:ttlc:.d legal issues. The t:cial would be 
ccmplii:atcd by the need for testlm.cc.y by experts in anto:c.:iotivc engineering and safety, as well as the 
usual mcd.11:al experts and e;,;pcrt.s on damages. Moreover, the GC!Illan auto mru:rofacinrcr. had earned a 
xi:pntation for being particularly aggressive defendants. While Mr. G!?!Q' realized. at the: ootsct that the 
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c:ase ,;r,·ottld b� difficult to try, he could not have mticipated tbe atctlt of the obstacles he would 
cnccll.!ltc.:. 

AJJ. aspc:ct cf tbe Robinsons• case that .Mr. Grec:r immc:diately rc:cognlzed as significant was the 
fact that the a.ccideut had oc:cu:m:d just a faw miles ootsidc of Tulsa County in Creek County, Oklahoma, 
maki:Iig veonc proper in Creek County, An oil boom had come to Creek Collill:y at the b.lm of tbe cl:llblry, 
bcrt had ended shortly after World War I, and it had been llJl especially depressed a;za. during the 193,0•s. 
By the 1970"s, Creek County was a blue-collar coI!lillII!Lity that had become brown. t.o per.anal i:njuzy 
lawyers throngh□nt the state as being parti�arly sympathetic to pmonal injmy pla!nliff;. The 
attrat:tivcncss of Creek Cot!Ilty as a plaintiffs• 'A:Ilue was and is demoustrated by the nllillcttJUS change of 
vc:une cases ilia!: hayc originated therr:. Mr. llieer regarded CL!:ek Comity as D.lC of the best vcuui:s in 
which to 'cr:'f a FCS:S□nal mjllry1 lawsuit in the Uo.itcd St.ates. He rat¢ if: on a. par with Dade Cotmty, Florid.a, 
or CookCotlllty, Illinois, bot'h notoi:icmsly high-verdictjo.,.-isrliction.s, and he cstitu.ared that a case in Creek 
Coo.nty was wcr.h twice as much as it wonld be in Tulsa Cotll:!ty. 

,Mr. Gn:1:1' kocw he needed to be prepared for the dcfendmtt.' attempt to defeat v�uc in Crecl: 
Co1lilty through removal of the case to the th:ub:d States Disttlct Comt for the Northetn District of 
Okl:aboma in Tulsa, a sta:i:u:il-4-d defense strategy in cases i;o:volvmg n□on:.<rident def�dlmts. Since the. 
Robinsons had been cit:izi=ns ofN'cw Yotl:, he would have ta name defcuda:nts who were also ci:t:il:cus of 
New Yotk to destroy divcrsil;y of cit:izi:nsmp md tl!.crcby block removal. Afu:r verifying that Seo.way 
V oll::swage:n, me., thi:: car deal� from whom the Robinsons h.ad pmchased the Andi, was fucoq:onted in 
and had it.s principal place ofbmi!less m New Yctl:. '1-fr. Greer named Seaw;ryVolkswageu as tmC of� 
defcndi!llts in the case. He also nru:ncl World-Wide Volkswagen, Toe:., the dist:tihtitor which supplied the 
Alldi to Scawa7Volkswagc:n. as mother !1efe-ndan.t. World-Wide Volkswagcn Wi!.S also a citizen of New 
Yoo:., since it was mcorpont:d there. 'J;b.c ether defL:l1£Wlt orig:in;illy nami::d m the case was ·v□Ikswagc:n 
cf Arw:rica, Toe., which bad im_portcd the Andi from Gct:maI1y and was a citizen. cf New Jm�:J. 

Mr. Gn:cr filed scpante petitions 011 behalf of each of the Robinsons in the Bristow Division of 
the District Comt of Crecl: CotlJJ.ty on October HI, 1977. 1be l'r:siding Jodge was Chatles S. Woodson. 
Each of the _petitions e]Jcg1? a. _ _i;�lc ca_�e Clf'_ac::gci_!l fC!.r.P!Pd�� li_;1:tiJj__ty_ba,se1t on dcfc;cts in_ th� design. 
md iocatlOll. cf the .Andi's .gas .tnJk. 

On May 23, 197&, Mr. Greer filed amended petitions m which be added Vo!k.-wagenwcl 
Aktiengcscllsehat'"t (Volhwagczt of Ger.many) as a clc.fC1:1dmt. Ai the time Mr. Greer IJllderstood th.at 
Voii:swagen of Gcnnmy h;.d rruilufactorcd the Audi. Ee lat!:!: was mfo.cmcd through a convenatiou with 
de,fcnsc rOUDScl md frl respons� to bis ilL.-�gatorles that the ma:n.ufactmc:r of the Audi was Andi NSU 
Auto Union Aktiengi:scllichai""t (Andi NSU). AccOIW.!lgly, on J,mi:: 14, 197B, he obtamcd a:n order 
substituting Audi NSU far Yoik:.-wagc:n of Germany as rbe dcfcodant mmufac!:l:!rer. The com::ct ick!!tit"J 
of che Audi"s lilZ!ufacbl:rer would later bccom.e a cntc:W issue .in tbc case, 

V□Ikswagl!ll of Germany, Yclkswag� of America, ai:id Audi NSU Were; a:ffilia� compa:ues, 
a::id all were I!!presen�d m thi:: Unitt:d States by the prestigious Wall Street law firm of Herzfeld and 
Rubin. Rhodes, Hic::ronymus, Holloway a:id Wilsou, a Tulsa la.v firm speci,alizing in insurance ddcnse, 
was rctamed as local cot:ll!SeL Bi:...--t Janes, a senior parb:le:r at Rhodes, Hie10nymous, took cha:rge of the 
case in Tulsa. Scp�tc collllsel were needed for the otlu:! defendants, World-Wlde and Se;r;;·ay 
Volb:wagr:n, arid :Mr. Jones recommended Tulsa lawyers Mike Brukley and Dan Rogers, rcqn:c.tinly, to 
represent the.DJ.. 

Mike :Baikley was l:'i'{cnty-nmc yem-s old at tbc !:iDle, and he had recently set op hls owu offii:i:. 
Before: that, b.c had bc1:11 a:i assoc:iatc for scvcra.l years at Rogers, Rog� and Joo.c:s, an insuca:ncc dcfi::nsc 
fum in which DmRogcrs was a named p:armc:r. Ha'Vlllg been on lru own for ouly a. short while, Mike was 
thrilled ta get tbe call from Mr. Jones ccncc:tm!lg the case, !1tld he was cagr:r to d.c:feJJ.d his uew clic:nt, 
Wedd-Wide Vo'!kswa.gen. 

Volkswagen of Amcrl.ca, World-Wide, ittld SeawaJ Volkswagen each filed special appeatances to 
contest jurlsdictiou in Oklal:11:ima. md Ycn1"c in C�::k County, and after a. hearing on December 21, 1977, 
Judge Woodson 'cr'{c::rrrucd th.cir special app1:a..rances. E:a:w:y Robinson's deposition was taken on 
Dc:c:c:Iclier 30, arid tne deft:Udan.ts lel!lned that prior to the accidellt he and Kay Robmson had sold their 
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home and busizlcss in New York and had am:ady purchased a ne.w home in k:i2ona. On Jan.nary 5, 1978, 
the: dc:fcndauts joit.ed m a petitiou for removal to the: United States District Court for the Northem Di!itrlc:t 
of Oklahoma., c:laimiog that the Robinsons wc:rc: Ile longer cjtizcns of New Yorl::, and consequently, 
fc:deral mbjc:ct-matt:ex jo.rlsdic:tioI1 c:ci.sted based on divtmity of dti:z:cnsbip. 

Mr. G� respond� with a motion to �din which be i:ontended that allhough the Robinsons 
were in fuc process of changing their citizen.shlp, they did not become citiuns of Arizona nnfil an:iving 
thc:.ri: afu:r their :a:lcasc from the hospital :i:!I Tttlsa. Be argued that when their petition 'i'IU filed in Creek · · · 
County, the Ro"bmsom were still. citizi:ns cf New Yoilc, like World-Wl.de Volhwagcn a:nd Seaway, a:nd 
thru tbc:n: coold be no fodc:nl snbjcct-mwr junsclic:ti.on based on diversity of citizen.ship. 

[section on removal edited out] 

ill TRE BATILE OVER .Tums:o1crroo 
Since �oval had not be::u S1,1c:c:cs&ful, World-Wide Vc!kswag1:t1's only way tc avoid trial m 

Creek CollI!i:y was by cstablis:hlng that Oklahoma lacJced pcr:sonal jmisdfotion ever the c:ompm:cy. On 
Tanu.a.ry 5, 1978, the same day the defendant; had filed the petition fur .mnaval. Wodd-WidcVowwagc:n 
and Sr:.awa:y Volkswagm had filed separate motioDS for Judge Wood.sew. to rc.r:□nsidCl: his order 
ovc:miling their spec:ial appearances. No action bad bccu taken on the motioll.S to rccansidi:r while the 
case was in fedz:I:al coo.rt, but once it was n:ma:oded to Ci:cek Cot!Ilty, Mike: Barkley had the: motioDJ si:t 
fo:r n:bearing .••• 

In 1978, Ok!llhoma had two long-aun jurisdiction statutes that pc::i:roitti::d its comts to �er.:ise 
jmisdictiau over notll'?Sidc:nt. defi:ndants, sections 187 a:nii 1701.03 of title 12 of the Oklahoma. Stmnt:es. 
Section 187 had been adopted in 1963 a.nd was based on the D.li:o.ois lOI1g mn stat:ut:e. Aithough section 
187 anthor:iz::d the assertion of pmonal jm:isdiction over nmm:sidCDts with respect to causes of action 
arlsmg from a -variety .of acts, none of these applii:d to World-Wide Vowwagcn. Section 1701.03 had 
been adapt:d in 1965 'as a part of the Unifonn. Intc:rst:ate and Intematimi.al Ploc:cd:o:rc Act It was 
somewhat broader than section 187 lll:ld anthorlu:d the c:xcrcise cf ,pcn;onaljnrlsdictlon over a noorc.rldcnt 
defeudmt as to cansc:s of action arlsmg from either of the following: 

[3) cllllSlll g t.or.:ions in ju.Iy in tms st!!= by m act or m::rlssion ia. this stall:; 

·- --(4) CllllSlllg-tertiaDSinjmy m tb.is-snte by-anaci: CI owissfon o�-.hl:i � i; :=ll-ll���!--

11::gularly does or .solicits bu.smcsi; er engages in 8:ll'j otha' �t ca,mc cf coodnct. o.r 
deciv=s snb5tmtial rcvcm1e from goods nsed or co:osmncd or .s�cs r..nd.c:ed, in this sllltl:. 

Toe Robinsons' mjllries had accnr:red in Oklahoma, but the am or oz:nissio!l!l of World-Wide 
Voik:s"il'agcuthat wim: alleged to havi: cansed the iajurlcs wollld appear ta ha-vc bc::n in New York, mhcr 
lhall Ok1ahoma. Mon:o-vc:r, World-Wide Votkswag�•s rlisb:icnti.an franchise was limi� to Collller:;tlc:nt., 
New Ycik:, and N �w Jency, and it neither condocted business in Oklahoma nor derived 8Ilj' rcvr::Duc from 
the state. Th1JS, tb.en: seemed to be a strong basis for a.rgomg that World-Wide Vofuwagc-;n was not 
ru.bj�t to pencnJ!l ju.T"JSdiction llJJtkr Oklahoma's 101lg-ann stab:lti:s. On the other blilld, only two yea.rs 
be.fore:, the Oklahoma SUIJtemc Conrt bad held that section 1701.03 a:oth.orlzed t:ru: assert:iou of 
jti.risdicti.OII oYer Volkswagen of Am.i::ric:a. and a Vo!k:swa�n distn"butor fu. Tc:ras in another products 
liability case. 

[Attomey Clam:] Eagan. argued to fodgc Woodson that Oklahoma cud not haYc persorutl 
jurisdjction oY-=t her client llll.der su:tion 1701.03, bcc:ausc World-Wide Volk:swagcn did not sell a.n.y 
automobiles in. Oklabcma. ln addition, she ma:i:ot.ai.lled tbat !::OllStrcillg section 1701.03 to e;-tkod penonal 
jurisdictiml ovcr World-Wide Volkswagen v;ould '\dolate the Due Proci:ss Clause of the Fou.rtu:nth 
A.mr:ndmcnt to the Uuitcd States Constituticm. Judge Wood.s011 advised the inc:cpcrlctJccd lawyer that the 
Fomtccnth Amendment did not carry much weight in Creek Co'C!Ilty, and the moti.011 to recamide.r was 
denied. 
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:Ms. Eag� was ready to aband□o. her effort, bt:t M!ke Bailiey was couv:mccd that Creek Cmmty 
had no jurlsdic;tion over his client. He told her to .P�P are im. application. to amune ru:igi.Jal jmiscliction 
and a petition for a v.'rit of prohl'bition and file it with the Oklahoma Supreme Collrt. .Although. 
Yo[kswagc:o of America aJJd Audi NstJ had also objected to jurisdiction at the b:ia1 comt level, they did 
not join in Wotld-Wldi:: Volkswagen's _pctitiou to tbe Dkla.homa Supreme Court However, Sc.away 
Yc!kswagcn, the auto dealer. did join in the petition.. Seaway Vc!b'w_agen's liability was 'besi:d en its 
having sold a defective: product that World-Wide Yolb.wagrn had sup2licd, lllld therefore, it was entitled 
to indcmmty frm:n. World-Wide VolkswagQ.. M□reovt:r, llS long as Seaway Volkswagen did not -take a 
pcsiti011 thai was adnrse to Wotld-Wi& Vo!lawa_gen, it would be entitled to indemnification for its 
attorney's foes. Comeqoently. World-Wid_e Volkswagen asSUI!led p.ci.mary n:spot1S1'bility for defending the 
case agamrt Bcawa.y YoI!awagen and itself, a:id Sea;;ay Volkswagim took a passive role throughout the 
litig-ation,jo:in.m_g in ill ofWorld-W-rde Volkswagen's actions. 

The Oklahoma Stiprem.::: Con.rt granted the ap:plicatio:n to asS1ln'.!e original. jttrlsdiclioii, but it 
denied the writ of prohibition. Mr. Gxccr IIWlltai.ncd before the Oklahoma Suimme Comt tha.tjurisdiction 
existed 1JI1der both para.graphs (3] a.t1d (4) of section 17D1.03. citing tbe TIJino.is Supn:me Coo.It"s ho1dmg 
in Gray 'l'. Amuir:.o:rr.- F.ailiator &: Standard Sa:ni:tary Corporation. The Gray case involved m 
intaprct:anon of the provision in the Il.Ifuois l011g-mn statn� that mtb.orizcd tllc assertion of jorisdid:ion 
a:ci.s:mg from the "commission of a smgle tort wi.:hln this Sta.t.e.� Rcasonmg that a tort was not complete 
llJlfil a plaintiff susmined an mjn.ry, the Illinois Snpn:me Court decided that a dd'cndmt that had 
m.an.ufaci:ari:d and sold a di:fectiv: product in another st.a!!: c□mmitu::d a. tort ill. Illinois and was therefore 
subject tt:1 jurisdictfon there, because the plamtiff•s injozy �-al.ting from Lhc defect was S't!Stai:nerl iu 
Il.li:nois. 

· The O:l::.la.boma SuJ_m!me: Court ruled that a sirciJa.r in.t:ctpre.tatian cf paragraph (3) would rend.er
paragraph (4) nugatocy, because it wcnlil. .make it imFassi"blc: to have:. a. torl:ious pijtuy iii the: state caused 
by an act er omission ant.side thl:'- state. N :::vcrthcle.ss. it held that paragraph ( 4) confcm:d jurlsdktion over 
World�Widc Voikswagi:n. because giveIJ the rcwl value of the Andi, World-Wide Volkswagen had 
derived substmtia! nvl:.lluc from tru: Robmsons• nsc: of thi: Andi in Oklahoma as well as from the sale cf 
-0th.a- a!ltomn);iles tbat from-time--tn--time- would -fmcsecably-bc -usetl-m.--Dklahama;-Toc -Oklahoma ·
Sopmnc Court explai:ai:d its holding a; foilows:

The: prodnct bchlg sold 2:1d rlistn"'butm by Woild-Widz: :md. Seawrf Volksmgm.ls by its v:ry 
design and ptuposc so mobile. tilat Wcrld-'W.u!.o tmd Scaw:a.j' Volkswagcn aIJ ftmsce iu pOSS17Jle 
� in Ok!ab.oma. Th.is is cspc:claJly l:rtlc: cf the disti:!1iutm, who has the exclusive right tc d.istoontc 
S11ch au!omobilc in New Yoi:k,, Nc::w Jersey a:od Com:ie.cticut. "Ibc e;-ldi::ncc: pr:e.scuwi below 
tkmCl!IS1:rtlcd that goods sold and distnco.ted by Wcrld-Widc a:i:!d Seaway Vo!k5wagi:n we.: ll!ic:d 
in the Stm of Oklabci:c.a, md lI!ld=r the fai::t; WCI believe it n:asonab]c to infer, given the rcwl 
valoe cf the ;intomobilc, that World-Wide l!lld Su.way Voibrwagen d� S'Cbstmthl income 
from a.nlmllobiles wllkb. from mnc ta lime = csi:.d in the St:ml of m:l'abotDa. Thh being the c:a.sc:, 
WC :bold tbat llJldi:.r th= facts ptcsi:ntr:d, the !rl al coort 'ir"aS jo.sti.fied m CD!lcluding that w arld-W uie 
i!lld Seawa)' Vo!ks-wageD. dcrl;vc Sllbstantial revenue fr:ottt goods used or ctmmIIlcd in this State. 

As soon as the Oklahoma Su;l?ro:nc Court's decision came down, Mr, Batl:lcy told Ms. Eagan to 
pack her bags became they w= goi.!lg to NewYOI'k. Mi. Baikl.cy was still Dot read

y 

to give up, and he 
wanted to obtain B.lltborizatiou from bis client ta petition the United States Suprn:nc Coorlfar ci:rtior,;.rl.. 

When 11:r.Barlde.y and Ms. Eagan met with World-Wide Yoll:swagcn's c:arpar:atc c□WJ.scl and its 
.6.rurcr in New York, both .refused ta aothadzc them to mcur any additional legal c:qiensc:s contesting the 
jurisdictional issnc. Their justification was that W odd-Wide Vo tk.swa.gc:.:i was entitled to mdeDJ:nification 
against Volbwagcn of A..mmc:a and A11di NSU for the same reason that Seaway Volhwagen was entitled 
ta be indemnified by World-V;ric.c VoL'!cswagen. Smee W otld-Widc Y olkswageu was not willing tc pa:y to 
tike the case to th� Uuit:d S t.ites Supm:ne Court, Ms. Eagan thought tb.e battle ovcr jurisdiction was 
finally at an end. 
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:But Mr. Barkley took Ms. Eagan across the street to the:. offic:es of Hc:n:fcld 2.I!.d Rubin., the law 
:fiml representing- Vol.kswagc:n of A:meric:a clld Audi NSU. ]Y.f.r. :Baa:lc:y e:xplainc:rl. to the la.wyc:rs at 
Rei:zfcld and Rubin that if World-Wu.le and Seawa1 Volkswagen were dismimd for lack: of personal 
jm:isiliction, Yo!kswagt:Il. c;f Amcric:a aD.d Audi NSU c:oold remove the ell.Sc to federal court Ell.d avoid a 
trial before a ''pla.i:o.tiff• s jmy" in. Ctc:ek County. He ma:p.aged to convn:u::c thctil that it was i:n their clients' 
i:nta:.sts to unckr:write the legal expenses of talcing the case to the Unit.crl. Stati:s Su_prc:.me Court, 
pa.rtir:a1atly since their . clicul::l wen: aL.�ady obligaicd to indemnify World-Wide and Seaway · 
Vo.lkswagi:u's legal expenses. As a. i:cmtt of � Barl:lc:y's mi:eting with E.:n:feki and Rubin, 
Volk:swagi:n of .Amerlc:a Slid Andi NSU agreed to pay for World-Wide Volk:swagcu•s petition for 
ur!iorari. To addition, Berz:fc.ld a::id Robin woold participab:: in the preparati.crn of the brkfs, i!!!d a .senior 
pa.:rbler of Ht:i:zfcld and Rnbm, Ho:bcrt Rn1in, would argue World-Wide Voll:.swagc:n•s cam:c before the 
Supreme C□mt instead of :Mike Baiklcy. :Erad. the "upstream� dc:fend.ants not paid World-Wide 
Volkswagc:n's legal e::q,ctLSes, there would have been no Warld-W'uil! Volk.rwagi:n C,np. v. Woad:on 
d!:clsion by the Uuiti:d St:a.ti::s Supr=m� Court. 

. The woo: bcga:i;i o�tlis; pe:titjoE,JD!' cmorari. The: weakest link in the Okl�oma Supreme Comt.•5 
opi:n.fon was itri condnsion that World-Wide .m..d Sca,;iny VolkswagCIJ. daivi:d subsbmtial rcvc:nue from 
the use of antomobili:s in OklaboDll!., smco it was lu:ely th.at no automabilc.s they had ever sold, a.side • 
from the RobiDscm.s' AD di, l,1ad. bCl:tl used. in O'klahoma. E:o;:;evcr, the· O:clal:loma Supreme Cottrt is the: 
final amhocity m:i ma:ttus of Oklahoma hw, . such as fuc I!lU.lllll[ of the phrase �Jenve:s St.bstmti.tl 
revenue from goods used •.• lll this rt:atc• .in section 1701.03(4). The ou!-y isroc the United States 
Scprcmc Ccmt c:ould add=;s was whethr:r O!:lahoraa•s e:cacisc of jurisdic:tion over World-Wide "md 
Seaway V□lkswia.c<'eil 'Violatc:d th::ir rights to chu: process of law under tile Fcmtt:CJJthAmcttdml::nt to the. 
United Sta!l:S Constitution. 

I 

Thc brief accomp2ll.ying World-Wide and Sc:away Vol'kswage:n's petition for catiararl. 
emphasized the Supreme Conrt's three most recent cases in which it had rtili:d i:n favor of defeudants 
contesting pmonal jnrisdiction. In Hamon v. D�nd:!a., the Supreme Con..-t first artic:nlatcd tM role that 
fot a. def end.mt to be subjci:t to a st:a!c: court's jm::isrlictiau, there must "be soJM act by which. the 
dcfenda:!lr plll:p0sc!11lly a·r-ailil itac:if of the ptl·lil:::ge: r:f ccmdncti,-:g :!!:tlvitics �th;,, the formn Sta�, thns 
inva'kmg tlJl: bcni:fits and protcc:tiOIIS of its laws." The Su_pmne Comt. again employed this "pln:p:lsefol 
availi:ncnt" I:qmrr:mcnt to strike dowu state coo:rts • a.ssation of jarl.sdictiou ever ucmcsidc:nt defendants 
in Sha.fftr v. Hi:itn.er and Ku.lb v. Supmar Court, md World-Wide and Seaway VoJl:swagcn m:gcd its 
applli:atiou h their O'W!I. case. They }lClllted oc.t that the Robi:nsons were n:spon.siblc fer the Awli's 
c:n�cing Oklihoma. and !!gt!� that_they should not be mbj�ttn jurlsd:ictiOII. m -□fuhoma bccan.se of- "a 
furtuitons event precipitated by the ttailatc:ral, voluntary act of the Robinsons in dij.vi:o.g tb.rtmgb. that 
state." Wotld-Wiqc and Sea.way Vo!k.swagt!n further argued the mac fact it may ha""tc bec:u forc.si:cablc 
that the Robin.sons might drive to <;lklahcu:na should not bi: tmougb. to permit its conrts tc c,:c:rcl.sc 

. jurudiction av.er the co:mpa!lies; othi::.rllise. any local seller wotild become_ subject to suit in cVcrJ stab: 
-wbo:e a pn:rchascr migbt tau a prodact. TbcJ c:on.!?:nded that to p:rovide a sufiicieut basis for jarisdictio11, 
foreseeability had to bi:: coupled with the "affiliating cict:umstmcesH that the: seller purposefully availed 
mc1f of the bcndits of tl!c forom state. 

Mr. G!ccr responded tbat World-Wide and Seaway VoTh:swag� were parts of a natioual nct:woi:k 
of Ac.di dcalers, :including oni: located in Tnlsa an Routr:: 66. Consequently, both Wodd-Widc 'aild 
Seaway Volkswagen. cocld Ieasouabl:y mticipate that pu:n:basen of their a:o.tomobiles wocld travel to 
Oklahoma a:nd rcq:u.ire servicing then� .. He also cited a nlll!lbi:r of casi:s apbolding jurisdiction wb� torts 
committed in aILOther state rcsulti::d in mjtlrics in the forum state. Thi: Robinsons' brief in opposition to the 
pclition for certiorari concluded with an appeal to the Sopremc Court that it not rc:tru:n to the restrictive 
jorisrlictional doctrine of PeMayer v. Nt!.ff, which the Saprcmc Coart had ri:jc:.ctcd twenty yem before. 

The Snpn::mc: Court grants fewer th22l five pi:rceDt of the thcusl!Jlds of peti!i011.s fer ccrtionri that 
a.."e filcci with it each yeu. The chances of having one's case hczrd by the Ri.gb. Cow:!: are th�efotc 
ordinarily slim. but tbc likelihood that the Court w oold grant W otld-Wtde V o'lksmgr:n' s petition seemed 
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c:spccially remote. N cl only bad the Supreme Court heard few cases involving pcrs□nal jurisdic:tion eyer­
the pn:ccd.mg two dec:ades, but it bad denied nu!Ill:rDllS pctitiOilS for cmiaraci presenting issues sm.ilar to 
those .raised by W ar!d-Widc Voikswagl!ll.. 

Ow: aspect cf Worla-Wide Volkswagen's c:asc, however, distinguished it from the others: it was 
the first petition. for cc:ctio.rui in a products liability case where the allegedly &fccti.vc prorinct bad bc.:n 
brought into the fomm stw: by a con.mm.er, rather tban by the mmnfactmer or a rustnontor. Tms wonld 
prove to be CIUcial ta the Supreme Court:s decision that O.klahoma lackcdjutlsdic:tfon over Wotld--Wide 
V□Ik:3wagc;n and Seaway. Another factor that may have fu.ituem:cd. the Supmuc Conrt Wll.S the 
r:airu:i&nte.l filing of an appeal ill Rush. v. Scr;chuk, a. case from Mim:.sot:a. inYOlving en issue of qnasi :in 
temjnrlsdicti011. 'The Supn:mc Comt noted probable jm:isdk:t:icm in Rush v. Sa:vchuk on tbe same day that 
it gralll:ed W otld.-Widc 2:1.d Se.away Vo!l:.swagcn•s petition fo;; c::rtiorad, ao.d crd� t:hc l:\va cases set for 
axgomi:nt together. 

World�Witk and Seaway Vol:hwagro•s barJe over jmisdiction ended with the Snprcmc Colllt's 
dcdsion (WWYW 11. Waad.ron. infra), wmcll h.a.s bc::i:omc. a staple_ of civil procedure courses l!:!ld
casegooks sioce 1980. '.But the ba..ltlc overjm:i.sdic:tio!l. was only a preliminary sl::innish in the:: �:y yc::an 
of litigation. that la:y she.ad for tbc parties wbo remaittcd in the case. 

--------

--- -- ·- -···- -Subseg1:1ent-Hist□r\! 

Ort remand, case went to trial. Jury rendered verdict f□r D. That was appealed & there was a second 
trial, but ultimately, after 20 yea rs of litigation, Robinsons received nothing. 
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PRl\'ATE. ENFORCEMENT 

bi' . • 
St11pl11m B. Burbrmk, SPiq,n Farhang & f!rr/;prt M. K.1ir:r1· 

Il. GENERAL HISTORICAL, CuL TURAL, AND POLITICAL INFLUENCES ON 
PRIVATE ENFORCEMENT 

For most of its history, by reason of the circumstances of its 
founding, the United States has depended far more on state and local 
laws and institutions than it has on. federal lawa and institutions for 
solutions to systemic problems unremeclied by judge-made common law 
rules applied� actions between private parties. States have historically 

had primary or exclusive responsibility for the maintenance of order, the 
protection of public welfare; and the provision of government services. 
Moreover, although disagreements about the need for and permissible 
extent of national governmental irutitutions have existed since the 
founding, the federal Constitution reflects a preference for both limited 
government and decentralized government with regard to internal 
6� 

There have been at least four periods in U.S. history when federal 
laws and institutions made notable encroachments on a landscape 
previously either free of-legal regulation by statutory or adntlnistrative 
law or dominated by state institutions: (1) during and immediately after 
the Civil Wa.r in the 1860s, (2) during the Progressive Era that bridged 
the nineteenth and twentieth centuries, (3) during the Great Depression 
in the 1930s, and (4) i;l.uring and following the Civil Rights and "Great 
Society" period in the 1960s. Despite enormous increases in federal 
regulation since-the-1960s, the states-otthe-1:JnJted Stateir-conlinue to 
guard their prerogatives, even if inconsistently,11 and it remains true that 
most law governing citizen-to-citizen relationships is state law and much 

--· _qfth!!:;.�J1dge-made CQ!:QII!On la�. 
Cultural explanations, often emphasizing a litigious populace, an 

imperial judiciary, and i;I.Il entrepreneurial bar, dominate discussions of 
the role of litigation in American �ociety. Kagan is correct, however, that 
"adversarial legalism in the United States does not arise from a deep­
rooted American propensity to bring lawsuits."�� Notwithstanding a

decades-long organized campaign by American business to demonize 
lawyers and litigation, there is robust empirical evidence supporting 
Kagan's observation that "[m]any, perhaps most, Americans are reluctant 
to sue •... "� Moreover, subsequent work in political science, discussed 
below, both confinns and extends his alternative explanation, namely 
that "American adversarial legalism arises from political traditions and 
legal arrangements that provide incentives to resort to adversarial legal 
weapons,"!-! making clear the centrality of purposefully designed private 
enforcement regimes to the increase of adversarial legalism. This work 
demonstrates that cultural explanations of private enforcement 
drastically oversimplify and that institutional considerations have been 
consequential. 

In recently published work. Sean Farhang uses both statistical 
analysis of system.atically collected data and qualitative emphical work 
focusing on federal · civil rights legislation to show that the choice of 
private enforcement as oppqsed (or in addition) to �dministrative 
enforcement by the federal governme.nt tends to reflect concern in the 
dominant party in Congress about subversion of legislative preferences if 
enforcement were committed to an administrative agency under the 
control of 3? ideologically distant executive.,s In a complex system of 
separated but interdependent governmental powers, it is as difficult to 
repeal as to enact legisladon. Where, therefore, the status quo is "sticky," 
t,'(..,. ..,., ,.J.,,-� ..-..a. n� T"'t.�J'l""J f-A l"\'IJ'.O..,. .,rirw,; fn; l[!.-t.-i,_;..,i::. .a:.,..&' ________ .._ ---- _ rr t 
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protection to congressional policy long after the governing majority has 
been replaced by legislators with different preferences. Moreover, 
because private enforcement regimes. create incentives for lawyers and 
litigants-again, "judicial enforcement'' is a misnomer-they also provide 
some protection against subversion by an ideologically diat:a,nt judiciary 
(in a system in whichjudges are politically appointed). Thus, ru; Farhang 
predicted, federnl statutory private enforcement regimes are associated 
with perio� of divided government, and the great majority of them 
endure through periods of control by the party that was in the minorityna when they were enacted. 

Although cultural explanations of adversarial legalism oversimplify, 
there is ce�tainly a historic willingness of Americans, self-reliant and 
insistent on their rights, to take their grievances to court. Until the 
Progressive Era, however, there was virtually no federal statutory or 
administrative law available to solve unremedied systemic problems 
through private enforcement, and although the New Deal added to that 
store considerably, a variety of legal barriers hindered access to court. As 
we discuss below, the Federal Rules of Civil Procedure eliminated or 
lowered a number of those barriers. Litigation of consequence requires 
lawyers and thus financing, however, and those who can afford to litigate 
may not be the people most intent on righting the wrongs· of society. 

'I'he-vast inerease in-private enforcement actioru under-federal law 
that started in the late 1960s reflected in large part the congruence of 
three developments:- (1) the enactment of many new federal statutes 
specifically authorizing (or interpreted to authorize) private pght.s of 
action, (2) · the proliferation of means to finance private enforcement 
litigation, including Legal Services programs fonded by the government, 
the growth of privately funded nonprofit advocacy organizations 
subvened through favorable tax treatment, particularly in the civil rights 
and environmental fields,97 damages provisions sufficient to attract 
lawyers relying on contingency fee agreements, statutory attorneys' fee-­
shifting provisions favorable to prevailing plaintiffs, and the modem clasa 
action (which, as we discuss below, dramatically enlarged the scope for 
contingent financing}, and (3) clianges in the legal profession, attracted 
by these new opportunities to do well, sometimes by doing good, and 
freed of som.e of the most seriously anti-competitive aspects of self­
regulation (i.e., a ban on advertising) .58 Much of the impetus for these 
developments came from the political dominance of the Democratic 
Party during the 1960s. 

A great deal has changed since these developments promoted 
private enforcement in the United States. In a recent article about the 
demand for �d supply of legal se:nri.ces, Gillian Hadfield observes that,

the vast majority of the legal problems faced by (particularly poor) 
Americans fall outside of the "nµe offaw," with high proportions of 
people-many more than in the U.K., for example--si.m.ply 
accepting a result determined notby law but by the play of markets, 
power, organizations, wealth, politics, and other dynamics in our 

1 . so ~ comp ex soaety. 
To the extent that Had.field's findings apply to private enforcement, 

it may be important to consider how, notwithstanding the "stickiness of 
the status quo," those with the power to determine the efficacy of private 
enforcement regimes in action may subvert the policy preferences of the 
enacting Congress. AI3 we shall discws, two related means are 
underfunding qf the -courts and judicial actions, often under cover of 
resource constraints, that compromise steps previously taken to afford 
effective access to court. 41 
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B. Protedu.re

The 1938 Federal Rules of Civil Procedure provided a system that
could attract a great deal of private litigation, including litigation enforcing 
statutoty and administrative law. In the years following 1938, a nwnber of 
Supreme Court decisions, inclu&ng Hickman v. Tayloi� and Conley v.
Gibson,

73 embraced the concepts of notice pleading and broad discovery. 
Eventually, however, notice pleading, broad discovery (unleashed further 
by amendments to the Federal Rules in 1970), and a restrictive view of 
summary judgment assumed a different complexion in light of statutory 
incentives to litigate (e.g., a host of new federal statutes with pro-plaintiff 
fee-shifting provisions), the modem class action, and a bar responsive to 
such incentives and assisted by decisions striking down anti-competitive 
regulations like the traditional ban on advertising.74 

As the volume of federal litigation increased, and as the federal 
judiciary became more conservative,75 the rulemakers responded by 
turning to one approach after :mother-from managerial judging, to
sanctions, to summary judgment.76 Although different in many respects, 
these approaches share the quest for greater definition of claims and 
defenses and the ability it affords courts to make l'ational judgments as to 

Issues, Knawn.s, and Unknowns l (RAND, Occa.,;ional Paper, 2010), ai1ailable at 
http://www.rand.org/ contem/ dam/ rand/pubs/ occasional_papers/2010 /RAND_ 
OP306.pdf; see also Maya Steinitz, Whose Claim is this Any-.uatj? Thirt!-Pany Litigation 
Funding, 95 MINN. L. REv. 1268, 1275-76 (2011). From the perspective of access to 

_ court foLprivate enfQrcei:nent,Jnsurance is :not. an important consideratlon-for · · 
plaintiffs because of the combination of contingency fees and the Arncelicu.n Rule; 
liability insurance that covers both indemnity and legal expenses is obviously 
important for defendants. Moreover, it is our impression that the incidence and 
coverage of pre-paid legal service plans is not consequential for these purposes. The 
same . is true (at least for the present) of ALF. ALF has only recently made an 
appearance on the U.S. legal scene; it confronts significant barriers erected by the 
self-regulating legal profession. s� Gillian K. Hadfield, Tht Price of Law: How the

Market for Lawyers Distorts the Justice System, 98 MrcH. L. RF.v. 953, 979-82 (2000); 
Anthony J. Sebok, 11111 lnau.tlumtic Clai11t, 64 VAND. L. REv. 61 (2011), In addition, to 
the ex.rent that ALF is focused on investing in cases with the potential for substantial 
recoveries, it seeks entry into a market in which both the contingency fee and class 
actions. are well-established. That may help to explain why a recent study found three 
segment.s of ALF bnsiness, two of which involved loans, one to (usually) personal­
injury plaintiffs and one to plaintiffs' law firms, and one of which involved investment 
in commercial (inter-corporate) lawsuits. In their loan activities, ALF providers can 
be viewed as substituting for banks in a time of tight credit, charging (high) interest 
rather than taking a percentage of any recovery. See Garber, .supra. 

it 329 U.S. 495 (1947). 
71 355 U.S. 41 (1957). 
n Sa Stephen B. Burbank, Vani.rMng Trials and Summary Judgment in Federal Civil 

Cases: Drifting Toward Bethlehem or Ctiniorrah?, 1 J. EMPIIUCAL LEGAL Snm. 591, 620 
(2004). 

15 
See id. at 62..!j, 

,. Id. at 624. 

42 



2013] PRIVATE ENFORCEMENT 657 

whether a case should be permitted to proceed.n As discussed above, 
however, they make more difficult efforts to detennine whether existing 
resources were inadequate to accommodate increasing caseloads. 
Assessing the cost of modern federal litigation as a basis for procedural 
reform is no easier, at least when the supposed cause of disproportionate 
cost is discovery. 

Increa'lingly over the last 30 years, probably the greatest source of 
complaint voiced by gitics of litigation has been the cost of federal civil 
litigation, with the primary culprit said to be the cost of discovery, 
particularly document discovery (most is born by the party from whom 
discovery is sought and cannot be shifted ex post from the winner to the 
loser). At the same time, however, thoughtful scholars and judges have 
pointed out the potential costs of cutting back on discovery.78 

TI1e rulemakers have responded to complaints about discovery with 
round after round of amendments designed to streamline the discovery 

� 

process. Most recently, they fashioned amendments to address a 
phenomenon that even skeptical empiricists understand may have 
changed the l�dscape and the conclusions about costs and benefits that 
one should draw from it: discovery of .electronic documents, or e-discovery. 
Yet, we do not know what the impact of e-discovery has been, because 
anecdotes about disco'7e:ry continue to d_ornin:;:i.�e methodpfogically sound 

11 See id.; Stephen B. Burbank, The Transformation of ,1merican Civil Procedure: The 
ExampleoJRnlell, 137U.PA.L.Rxv.1925, 1930-31 (1989). 

" ''We should keep clearly in mind that discovery is the American alternative to 
the adrninistratiye state .... Every day, hundreds of American lawyer5 cautioµ their 
clients that an unlawful course of conduct will be accompanied by serious risk of 
exposure at the hands of some hundreds of thomancls of lawyers, each armed with a 
subpoena power by which misdeeds can be uncovered. Unless corresponding ne,v 
powers are conferred on public officers, constricting discovery would diminish the 
disincentives for lawless behavior across a wide spectrt1m of forbidden conduct" Paul 
D. Carrington, Ren/JUating Di.mJUery, 49 ALA. L. Rxv. 51, 5-! (1997}. Judge Patrick
Higginbotham, former Chair of the Advisory Committee on Civil Rules, also 
emphasized the relationship of discovery to the ability to enforce congres.<iional
statutes: "Congress has elected to lL5e the private stdt, private attorneys-general as an
enforcing mechanism for the anti-trust laws, the securities laws, environmeutal laws, 
civil rights and more. In the main, tl1e plaintiff in these suits must discover his 
evidence from the defendanL C.alibration of discovery is calibration of the level of
enforcement of the social policy set by Congress." Patrick Higginbotham, FDTrnJord, 49 
ALA. L. Rxv. 1, 4-5 (1997).

"' They introduced {but then restricted the ambit of) required disclosures (i.e., 
without waiting for a discovery demand), see FED. R. CIV. P. 26(a) (as amended in 
1993 and 2000), presumptive limits on the number of interrogatories, see FED. R Crv. 
P. 33(a) (as amended in 1993), and depositions, sr.e FED. R. C1v. P. 30(a)(2) (as 
amended in 1993) and the length of depositions, see FED. R. CIV. P. 3U(d}(2) (as 
amended in 2000), and even purported to reduce the universe of discover,ible
material (in the absence of a court order) from that which is relevant to the subject 
matter of the action to that which is relevant to a claim or defense. See FED. R. C1v. P. 
26(b) (1) (as amended in 2000). 
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research-a phenomenon characteristic of discourse about all of Amedcan
"vil liti' ti' eo c1 ga on. 

When evaluating criticisms of American litigation, it is important to 
understand that, as Robert Gordon recently put it, "[c]areful studies 
demonstrate that the 'litigation explosion' and 'liability crisis' are largely 
myths and that.most lawyers' efforts go into representing businesses, not 
individuals; unfortunately, those studies have had no restraining effect on 
this epidemic of lawyers' open expression of disdain for law.''81 With 
respect to discovery in particular, empirical research conducted over 40 
years has not demonstrated that it is a problem-disproportionately 
expensive-in more than a small slice of litigation.u Instead, study after 
study has found that discovery is a problem in precisely the types of cases 
that one would expect-high stakes, complex cases.83 An October 2009 
Federal Judicial Center sruvey of attorneys in recently closed federal civil 
cases again failed to support the story of ubiquitous abuse or skyrocketing 
cost.s-i 

Notwithstanding the failure of empirical study to verify the oft-told 
tale of penrasive discovery abuse and pervasively crushing discovery 
expense, the Supreme Court invoked both, together with the supposed 
inability of federal judges to manage discovery, as reasons to change 
federal procedural law-but not the aspects of that law that govern 
discovery. Rather, in order that defendants in massive antitmst class 
actions might be spared putatively impositional discovery,8" the Supreme 
Court made it more difficult for the plaintiffs in such cases to survive a 
motion to dismiss. They did so chiefly by resuscitating the distinctions 
between "facts" and "conclusions" tl1at the drafters of the Federal Rules 
had rejected and by transforming the- motion· ta dismiss for-failure-to 
state a claim upon which relief can be granted from a vehicle for testing 
the plaintiffs legal theory into a means to weed out complaints that, 
sham of conclusions, do not set forth sufficient facts to make the 
plaintiff's claim plausible.s6 Thereafter, in another case where the Court 

"" For a refreshing exception, see E�IERY G. LEE Ill &: TH011,rAs E. WILI.GlNG, FED. 
JUDICIAL CTR., NATIONAL, CASE-BASED CIVIL RULES SURVEY: PRELIMINARY RE.POR.T TO 
TREjUDICIAL CONFERENCE ADVISORY COMMI'ITEE ON CIVIL RULES {2009). 

"' Robert W. Gordon, The Citiun Lauryer-A Brief Informal History af a Myth with 
Same Basis in Realif.y, 50 WM. & l\,L\R.Y L. REv. 1169, 1199 (2009). 

"" See, e.g., Linda S. Mullenix, Discuvery iti Disarray: T!ie Perva.si-ve Myth of Pmrasive 
Discovery Abu.st a11d the Co-nsequences for Unfa1mderl Rulemakinir, 46 STAN. L. REv. 1393, 
1440--42 (1994). 

M See, e.g., id. at 1437 . 
.. , See LEE & WILLGING, supra note 80, at 40 (finding that median estimates of 

discovery costs related to total litigation costs were lower than the median responses 
to the question of what the proper ratio was between the costs of discovery and 
litigation costs}. 

" See Frank H. Easterbrook, Discove1'J as Abuse, 69 B.U. L REv. 635, 646 (1989). 
•• See Bell Au. Co1p. v. Twombly, 550 U.S. 544, 555-56 (2007); Burbank, .mpra

note 18, at 113. 
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was concerned about the costs of discovery-but $ere, the costs of 
diverting the time and attention of high government officials-the Court 
made clear what should have been obvious, namely that' the new pleading 
regime applies to all federal civil cases.87 

Notice pleading and broad discovery were created under the 
auspices of the Supreme Court acting pursuant to congressional 
delegation. Once firnily entrenched, they became .p� of the 
background against which Congress legislated, part of the foundation of 
congressional private enforcement regimes. They also became part of the 
status quo and _thus were highly resistant to change through the 
lawmaking process that brought them forth-the Enabling Act88 process. 
From this perspective, d,esirlng to effect change, the Court was equ�y 
hobbled by the iqertial power of the status quo and the limitations 
created by founclati[!nal assumptions and operatbig principles associated 
with the Enabling Ac.t process. The Court e{fectively alllended the 
Federal Rules on pleading through judicial decision because the Justices 
knew tha¼ eve11 if amendments through the prescribed process could 
survive congressional review, they would embroil the process . and the 
Court in political controversy. 

It is rio stuprise that the anecdotes one hears from the defenders of 
the Court's recent pleading decisions have to do only with the costs of 

, litigation, not us benefits, or tnat tlfere IS ·no mentioQ. of the moneythat 
would .be required ·to replace private litigation as a ?leans of securing 
compensation and enforcing important social norms. Imagine the 
reaction of tlie Chamber of Commerce if the proposal were to give the· 
Equal Employment Oppo�l;y Commission ad;equate resources, raised 
through increased taxes, to enfuJ"ee federal anti:-{liscrlmination law. 
__ _,, 

- . ·---" � �. � 1  ... �·-···- ·-· 

It is widely understood that private litigation plays an unusually large role 
in policy implementation in the U.S. ¥ compared to. a large majority of
industrial den1ocratic countries with predominantly parlimnenlary systems.11-16 

This disparity appears significant in relation to the institutional differences 
between separation-of:.poweni and J?arliamentary syst.ems that we have been 
considering. The discussion here . suggests the possibilil:'f that these 
institutional differences are at the root of the twin phenomena of a greater 
role for private litigation in American policy implementation (noted by 
Kagan), and a more limited and constrained American administra.tlve state 
(noted by Wilson), as contrasted with the norm in democ;ratic ·parliamentary 
systems. FoCllSing partly on separation-of-powers structures as an explanation 
for American "adversaria l legalism," Kagan writes, ".It is only_ a slight 
oversimplification to say that in the United States·lawyers, legal rights, judges, 
and la.wmits are the functicnal equivalent of the large central bureauaacies 
that dolllinate govemance in hi� activist welfare states • .M6 

Interestingly, similar institutional arguments have been ·marshaled to 
explain growing priv;ate enforcement (based on the American model, it is 
often argued) in the European Union over the past several decades. Over 
about the last decade there has been mounting scholarship demonstrating · 
growing reliance in the EU on regulation though the creation of rights that 
are privately enforceable in both judicial and administrative fo:ra. !-17 This body 
of work yiel� the following set of insights about the growth of p:rivat.e 
enforcement in the EU: 

• It has been encouraged by decisions of the European Commission,
the European Parliament, and the European Court of justice.
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• It has spanned the waterfront of policy areas, embracing the
regulatory domains of environmental, anti-trust, securities,
intellectual property, anti-disctimination, and conswner protection
policy, among other.;.

• It has encouraged reliance upon procedural devices to aggregate
claims and upon economic damages to incentivize private
enforcement.

• It has involved expansion of private enforcement in adjudicatory
venues at the instinttional levels of both the EU and its member
states.

Although there has been much talk of the "Americanization" of European 
law-with private enforcement being a characteristic frequently attributed to 
the American style of legal regulation-no one is arguing that the EU has 
converged with the U.S. in the degree of its reliance upon private 
enforcement, but only that the degree has increased materially in recent 
decades. 

There is disagreement about what has caused this development, and in 
our discussion of the relationship bet:ween political institutions and private 
enforcement, we highlight an explanation grounded in political institutions 
that has been proffered by a number of scholarnil4ll Putrlng aside other rival
or supplementary hypotheses,s-19 we synthesize the political institutions 
explanation as follows: Beginning in the mid-1980s, economic liberalization 
in the EU and the push for an integrated market had the gradual effect of 
displacing regulatory policymaking from member states to the governing 
institutions of the EU. The EU governing structure is highly .5:agmented, 
both vel'tically (bet:w'een the EU and member states), and horizontally 
(bet:ween the EU Council, P��ent,_ Co�o_g, an._d Court ofJustice). 
Such :fragri1enta1:1onham.pers the ability of those who make regulat01y policy 
to effectuate decisive enforcement action, with EU influence upon the distant 
and heterogeneous bureaucracies of member states presenting a particular 
challenge. The EU government does not have an enforcement bureaucracy 
that penetrates the local level, and distrust of remote "Eurocrats" limits the 
likelihood that it will develop a strong one in the near futme. 

This instinttional :fragmentation; and the impediments that it creates for 
effective control by policymakers of an enforcement bureaucracy, may help 
to explain growing EU reliance on the alternative . of p1ivate enforcement. 
The development of EU governing structures in Western Europe has 
introduced forms of state �om.entation, and public distrust of a far-off 
central govemment, that are familiar in the U.S. One outcome appears to 
have been growing reliance on American-style pdvate enforcement, though 
surely in muted form. 

"
8 See .Kagan, supra note 347, at 110; Kelemen, supra note 347, at 102; Kelemen & 

Sibbitt, supra note 347, at 106. 
"" For a discussiqn of other explanations, see Kelemen & Sibbitt, supra note 347. 
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HOW EQUITY CONQUERED COMMON LAW: THE 
FEDERAL RULES OF CML PROCEDURE IN HISTORICAL 

PERSPECTIVE 

STEPHEN N. SUBRINt 
:5Ull1\ .. '1.-•-- i-------- ------ ------ -· 

l. COMMON LAW, EQUITY, AND THE FEDERAL RULES OF CIVIL
PROCEDURE 

Much of the formal litigation in England historically took place in 
a two-court system: "common law" or "law" courts, and "Chancery" 
or "equity" courts.23 Although they were complementary, law and eq­
uity courts each had a distinct procedural system, jurisprudence, and 
outlook. The development of contemporary American civil procedure 
cannot be understood without acknowledging these differences. The 
more formalized common law procedure has been so ridiculed that we 
tend to ignore its development to meet important needs, some of which 
still endure, and that many of its underlying purposes still make sense. 
Conversely, especially during this century, equity has been touted in 
ways that obscure the underlying drawbacks to its use as the procedural 
model. 

A. Common Law PTocedure

The law courts had three identifying characteristics: the writ or 
formulary system, the jury, and single issue pleading. 24 Each matured 
in England between the thirteenth and sixteenth centuries and later 
influenced legal development in America. Each represented a means of 
confining and focusing disputes, rationalizing and organizing law, and 
of applying rules in an orderly, consistent, and predictable manner. 

n A rich variety of other courts also existed. See 3 W. BLACKSTONE, COMMENTA­
RIES ON THE LAWS OF ENGLAND 1047-89 (W. Lewis ed. 1898). 

14 See s. Mu.SOM, HISTORICAL FOUNDATIONS OF THE COMMON LAW 26-46
(1969). The three Central law courts were King's Bench, Exchequer, and Common 
Pleas. For a description of the courts, see id. at 20-22; T. PLUCKNETI', A CONCISE 
HISTORY OF THE COMMON LAW 139-56 (5th ed. 1956). 
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Subjects of the king, desirous of royal aid, would bring grievances 
to the Chancellor, who served as the king's secretary, adviser, and 
agent. The Chancellor's staff, the Chancery, sold writs, "royal order(s) 
which authorized a court to hear a case and instructed a sheriff to se­
cure the attendance of the def endant."25 Clerks organized complaints 
into categories, and particular writs caine to be used for particular 
types of oft-repeated complaints.26 Over time, "plaintiffs could not get 
to the court without a chancery writ, and the formulae of the writs, 
mostly composed in the thirteenth century to describe the claims then 
commonly accepted, slowly became precedents which could not easily 
be altered or added to."27 

The writs gradually began to carry with them notions of what 
events would permit what result or remedy. Ultimately, an organized 
body of what is now commonly called substantive law evolved from the 
writs. 28 Distinct procedural characteristics developed for different writs. 
Each writ implied a wide range of procedural, remedial, and eviden­
tiary incidents, such as subject matter and personal jurisdiction, burden 
of proof, and methods of execution.29 The writ of novel disseisin, for 
instance, was designed to provide for the rapid ejection of one who was 
wrongfully on the plaintiff's land. It was accompanied by more expedi­
tious procedures than the writ of right, which decided the ultimate is­
sue of ownership.80 The writ system also confmed adjudication. The 

211 S. Mn.soM, supra note 24, at 22. 
28 See T. PLUCKNETr, supra note 74, at 353-54. 
27 S. Mn:.soM, supra note 24, at 25. 
28 See H. MAINE, DISSERTATIONS ON EARLY LAW AND CUSTOM 389 (1886) 

("So great is the ascendancy of the Law of Actions in the infancy of the Courts of 
Justice, that substantive law has at first the look of being gradually secreted in the 
interstices of procedure . • . ."). 

211 See F. MAITLAND, EQUITY AL.so THE FORMS OF ACTION AT COMMON LAW, 
Two CoURSE.S OF LECTURES 296-98 (A. Chaytor & W. Whittaker eds. 1920). 

so See id. at 318-23. "Seisin" has a meaning similar to, but different from, posses­
sion. Feudalism renders dysfunctio1'31 our concepts of "possession," "right," or "title." 
See S-. Mn.soM, supra note 24, at 103-05. Other examples of the common law attempt 
to integrate substantive rights and methods for their enforcement can be seen in the 
writs of covenant and replevin. In covenant, the requirement of a seal for proof proba­
bly improved the likelihood that only honest claims were pursued, See id. at 213. In 
replevin, the distrainee (the plaintiff who says that his goods were wrongfully taken) is 
entitled to immediate po~session of the goods upon giving. a "bond for the value of the 
chattels, conditioned on his loss of the suit and failure to return the chattels to the 
defendant." S. CoHN, THE COMMON-LAW FOUNDATION OF CML PROCEDURE 19 
(1971); see F. MAITLAND, supra note 29, at 355. This, too, should discourage frivolous 
suits, as well as self-help. For contemporary suggestions to integrate different areas of 
substantive law with different procedures, see Landers, Of Legalized Blackmail and 
Legalized Theft: Consumer Class Actions and the Substance-Procedure Dilemma, 47 
S. CAL. L. REV. 842, 900 (1974); Sander, Varieties of Dispute Processing, in THE 
POUND CONFERENCE, supra note 6, at 65. 
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obligation to choose only one writ at a time limited the scope of law 
suits, as did rules severely restricting the joinder of plaintiffs and 
defendants. 81 

Like the evolution of the writ, the development of the jury trial repre­
sented movement toward confinement, focus, rationality, and a legal 
system of defined rules to regulate hwnan conduct. Before the develop­
ment of the jury, parties at common law were tested before God 
through ordeal, battle, or the swearing of "compurgators."82 With the 
inception of juries, disputants began telling their respective stories to 
their peers, who determined which version was correct. Because human 
beings (rather than God) were to- hear and decide the case, an individ­
ual might have found it favorable to present facts that might have 
changed the minds of the now-human dispute resolvers. Once the idea 
emerged that a special set of circumstances could necessitate a different 
verdict, the seed of substantive law had been planted: specific facts 
would trigger specific legal consequences. The jury concept brought 
with it, therefore, the idea of consistent and predictable law application 
by human beings, rather than divine justice by mysterious means. It 
now became logical for a trial to focus on proof relevant to those spe­
cific facts at issue that carry with them a legal consequence.83 

Common law also evolved as a technical pleading system designed 
to resolve a single issue. When it became apparent that specific facts 
should bring about specific legal results, it made sense to determine 
whether the plaintiffs story, if true, would permit recovery and, if so, 
what facts were in dispute. Assuming the defendant did not contest that 
he was properly brought before the correct court, but still disputed the 
case, the common law procedure permitted first a demurrer, and then 
confession and avoidance, or traverse.u Under single issue pleading, the 
parties pleaded back and forth until one side either demurred, resulting 
in a legal issue, or traversed, resulting in a factual issue.85 

81 See F. JAMES, JR. & G. HAZARD, JR., CIVIL PROCEDURE 462 (3d ed. 1985) 
[hereinafter F. JAMES & G. HAZARD (3d)J; F. MAITLAND, supra note 29, at 298-99. 

32 See H. LEA, SUPERSTITION AND FORCE 252, 279 (3d ed. 1878); T. 
PLUCKNE'lT, supra note 24, at 114-18; C. REMBAR, THE LAW OF THE LAND: THE 
EVOLUTION OF OUR LEGAL SYSTEM 186-87 {1980). 

" See S. Mn.soM, mpra note 24, at 30-32; T. PLUCKNEIT, supra note 24, at 
124-30. 

u See S. CoHN, supra note 30, at 47; T. PLUCKNETI', supra note 24, at 409-10,
413-14.

mi See 1 J. CHlTTY, TREATISE ON PLEADING 261-63 (1879); s. COHN, supra
note 30, at 46-48; T. Pl.UCKNETT, supra note 24, at 405-15; C. REMBAR, supra note 
32, at 224-28. See generally H. STEPHEN, A TREATISE ON THE PRINCIPLES oF 
PLEADING IN CIVlL ACTIONS: COMPRISING A SUMMARY VIEW OF THE WHOLE PRO­
CEEDINGS IN A SUIT AT LAW (1824) (discussing the "science" of pleading under the 
common law system). 
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Lawyers well into the nineteenth century on both sides of the At• 
lantic viewed the "common law" procedural system as comprising the 
writ or form of action, the jury, and the technical pleading requirew 
ments that attempted to reduce· cases to a single issue. This system bew 
came rigid and rarefied. 86 Due to the countless pleading rules, � party 
could easily lose on technical grounds.87 Lawyers had to analogize to 
known writs and use "fictions" because of the rigidity of some forms of 
action.88 Lawyers also found oth�r ways around the common law rigidw 
ities, such as asserting the common count and general denials, which 
made a mockery of the common law's attempt to define, classify, and 
clarify.89 

The common law procedural system, nonetheless, had its virtues. 
The formality and confming nature of the writs and pleading rules per• 
mitted judges, who were centralized in London, to attempt (and often 
to succeed) in forging a consistent, rational body of law, which provided 
lawyers with analytical cubbyholes.40 The common law system, furw

thermore, permitted increased participation by the lay community. If 
the pleading resulted in the need for a factual determination, it could be 
sent to the county where the parties resided. A judge from the Central 
Court could easily carry the papers, reduced to a single issue, in his 
satchel, and convene a jury at an "assize." 

The focusing of cases to a single issue also aided both judges and 
------ -lawyers-in- -their-effort-to understand-and--apply--the-law , -as -well-as-­

assisting lay jurors in resolving factual disputes. The use of known 
writs, each with their own process, substance, and remedy, allowed the 
integration of the ends sought and means used. The system presumably 
achieved-or at least tried to achieve-some degree of predictability 
about what legal consequences citizens could expect to flow from their 
conduct. Comparing the traditional common law system to that of his 
own day, Maitland (1850-1906) commented on the common law's at• 
tempt to control discretion: "Now-a-days all is regulated by general 

18 See T. PLUCKNE'IT, supra note 24, at 410. 
111 See J. Com.n, J. FRI�ENTHAL & A. MILLER, supra note 5, at 331; C. REM­

BAR, supra note 32, at 225-31. On the number and subtlety of writs, see 1 F. POLI.ACK 
& F. MAITLAND, THE HISTORY OF ENGLISH LAW 56+67 (2d ed., reissued 1968). 

sa See, e.g., C. !lEMBAR, supra note 32, at 224. 
11 See J. CoUND, J. FlumENJ:HAL & A. MILLER, supra note 5, at 338-39; }!. 

MAITLAND, supra note 29, at 300-01; S. Mn.SOM, supra note 24, at 247-52; C. REM­
BAR, supra note 32, at 207-12; Bowen, Progress in the Administration of Justiu Dur­
ing the Victorian Period, in 1 SEU:cr Es.sAYS IN ANGLO-AMERICAN LEGAL HISTORY 
516, 520-21 (1907). 

4° For an example of the relationship of writs and common law pleading to the 
development of the legal profession, see S. MII.SOM, supra note 24, at 28-42; T. 
PLUCKNE'IT, supra note 24, at 216-17. 
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rules with a wide discretion left in the Court. In the Middle Ages dis­
cretion is entirely excluded; all is to be fixed by iron' rules.Hu 

B. Equity Procedure

By the early sixteenth century it was apparent that the common 
law system was accompanied by a substantially different one called eq­
uity. Equity was administered by the Chancellor, as distinguished from 
the three central common law courts with their common law judges.42 

The contemporary English.historian, Milsom, explains that one cannot 
find the precise beginning of the Equity Court, for, in a sense, it had 
been there all along!8 As previously noted, although the writs had 
started as individualized commands from the Chancellor, by the four­
teenth century several of the writs had become routinized:" Grievants, 
however, continued to petition the Chancellor for assistance in unusual 
circumstances, such as where the petitioner was aged or ill, or his ad­
versary particularly influential."5 Whereas the writ and single issue 
common law system forced disputes into narrow cubbyholes, these peti­
tions to the Chancellor tended to tell more of the story behind a dis­
pute. Bills in equity were written to persua�e the Chancellor to relieve 
the petitioner from an alleged injustice that would result from rigorous 
application of the common law.46 The bill in equity became the proce­
dural vehicle for the exceptional case. The main staples of Chancery 
jurisdiction became the broader and deeper reality behind appearances, 
and the subtleties forbidden by the formalized writ, such as fraud, mis­
take, and fiduciary relationships,"7 

The Equity Court became known as the Court of Conscience. 
Like ecclesiastical courts, it operated directly on the defendant's con-

41 F. MAITLAND, supra note 29, at 298. 
42 Around 1523, Christopher St. Germain explored the relationship of equity to

the common law system in Dialogues Between a Doctor of Divinity and a Student of 
the Common Law. For a discussion of this work and its impact, see S. MILSOM, supra 
note 24, at 79-83; T .. PlUCKNETT, supra note 24, at 279-80. 

48 See S. Mn.soM, supra note 24, at 74-87.
« See supra notes 25-27 and accompanying text.45 See F. MAITLAND, supra note 29, at 4-5; S. MtLSOM, supra note 24, at 74-75, 

77. 
48 See F. MAITLAND, supra note 29, at 4-5; S. MIi.SOM, supra note 24, at 74-79;

T. PLUCKNETI', supra note 24, at 688-89.
47 See F. MAITLAND, supra note 29, at 7-8. Maitland illustrates equity jurisdic­

tion with ''an old rhyme": " 'These three give place in court of conscience/Fraud, acci­
dent, and breach of confidence.'" Id. at 7; The idea that more formal legal rules should 
be accompanied by a more discretionary approach in order to prevent injustice was not 
new. On the Jewish notion of justice and mercy, see 10 ENCYCLOPEADIA JUDAICA 476, 
476-77 (1977). On the Greek notion of epieikeia, connoting "clemency, leniency, indul­
gence, or forgiveness," see G. McDowELL, supra note 9, at 15.
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science.48 This had far-reaching repercussions. In a common law suit, 
the self-interest of the parties was thought too great to permit them to 
testify."9 The Chancellor, however, compelled the defendant personally 
to come before him to answer under oath each sentence of the peti­
tioner's bill. There were also questions attached. This was a precursor 
to modern pretrial discovery.150 Equity did not take testimony in open 
court, but relied on documents, such as the defendant's answers to 
questions.'51 

As the defendant was before the Chancellor to have his conscience 
searched, the Chancellor could order him personally to perform or not 
per£ orm a specific ;ict.15

:i Such authority was necessary to enforce a 
trust. If the defendant was found to be holding land in trust for an­
other, he could be compelled to give the use and profit of the property 
to the beneficiary.158 The ability to fashion specific relief, both to undo 
past wrongs and to regulate future conduct, also distinguished equity 
from the law courts, which in most instances awarded only money 
damages.iu 

The Chancellors were usually bishops, and so the term cccon­
science" again became associated with equity.155 Notwithstanding the 
writs and the common law that developed around the writs, the Chan­
cellor was expected to consider all of the circumstances and interests of 
all affected parties. He consequently was also to consider the larger 

_ moral issues and questions of fairne_ss��_'J:'he equity system-did not re- ___ _ 
volve around the search for a single issue. Multiple parties could, and 
often had to, be joined.157 There was now a considerably larger litiga-

0 See 5 W. HOLDSWORTH, A HISTORY OF THE COMMON LAW 216 (2nd ed.
1937); S. Mu.soM, supra note 24, at 81-82. 

,a See T. PLUCKNETT, supra note 24, at 689. 
so See F. JAMES, JR. & G. HAZARD, JR., CIVIL PROCEDURE 171-72 (2d ed.

1977) [hereinafter F. JAMES & G. HAZARD (2d)]. 
81 See id.,· C. REMBAR, supra note 32, at 298; Bowen, supra note 39, at 524-25.
H See S. MILSOM, supra note 24, at 81-82; T. PLUCKNETr, supra note 24, at 

689. It is appropriate to use "he" for defendants because during this period women
were usually treated as incompetent to be parties to a suit. See F. JAMF.S & G. HAZ­
ARD (2d), supra note 50, at 415.

" See C. R.EMBAR, supra note 32, at 296. 
u See L. FRIEDMAN, A HISTORY OF AMERICAN LAW 22 (1973); F. MAITLAND,

supra note 29, at 254-67; S. MILSOM, supra note 24, at 81-82; Bowen, supra note 39, 
at 517-18. 

85 See T. PLUCKNETT, supra note 24, at 685-86, who wrote: "[T}he ecclesiastical
chancellors were certainly not common lawyers, and it must have been a perfectly natu­
ral instinct, then as now, for a bishop when faced by a conflict between law and 
morals, to decide upon lines of morality rather than technical law." 

" See S. MILSOM, supra note 24, at 79-81. Sixteenth century theorists recognized 
"the appeal to the chancellor [as being] for the single [divine] justice, in circumstances 
in which the human [common law] machinery was going to fail." Id. at 80. 

87 See Bowen, supra note 39, at 516, 523-31 ("[IJt was a necessary maxim of the
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tion package. This less individualized justice demanded and resulted in 
more discretionary power lodged in a single Chancellor, who re­
solved-often in a most leisurely manner-issues both of law and 
fact.iss The lay jury was normally excluded.is9 

By the sixteenth century, the development of common law juris­
prudence thus reflected a very different legal consciousness from equity. 
Common law was the more confining, rigid, and predictable system; 
equity was more flexible, discretionary, and individualized. Just as the 
common law procedural rules and the growth of common law rights 
were related, so too were the wide-open equity procedures related to 
the scope of the Chancellor's discretion and his ability to create new 
legal principles. In equity, the Chancellor was required to look at more 
parties, issues, documents, and potential remedies, but he was less 
bound by precedent and was permitted to determine both questions of 
facts and law.80 The equity approach distinctly differed from the writ­
dominated system. Judges were given more power by being released 
from confinement to a single writ, a single fonn of action, and a single 
issue, nor by being as bound by precedent; and they did not share 
power with lay juries.61 

In assessing the place of equity practice in the overall legal system, 
it is critical to realize the ex.tent to which the common law system oper­
ated as a brake. One could not tum to equity if there was an adequate 
remedy at law.62 Equity grew interstitially, to fill in the gaps of sub­
stantive common law (such as the absence of law relating to trusts) and 
to provide a broader array of remedies-specific performance, injunc­
tions, and accountings. Equity thus provided a "gloss" or •cappendix" 
to the more structured common law.63 An expansive equity practice de­
veloped as a necessary companion to common law.6<l 

Court of Chancery that all parties interested in the result must be parties to the suit."). 
e:s See S. Mn.SOM, supra note 24, at 82-83 ("It is a regular institution, but not 

applying rules; rather it is using its discretion to disturb their effect."). 
The length of equitable proceedings was notorious. This aspect of equitable pro­

ceedings has been attributed to the court's desire to effect complete rather than merely 
substantial justice, as well as the self-interest of Chancery officials who profited from 
lengthy suits. See 1 W. HoLDSWORTH, A HISTORY OF ENGLISH LAW 373-74 (3rd ed. 
1944). 

59 See S. CoHN, supra note 30, at 1. 
80 See C. RmBAR, supra note 32, at 275.
81 For summaries of the different approaches of law and equity, see L. FRIED­

MAN, supra note 54, at 21-23; F. JAMES & G. HAZARD (3rd), su.pra note 31, at 11-14; 
S. MILSOM, supra note 24, at 74-83.

9 See R. HUGHES, HANDBOOK OF JURISDICTION AND PROCEDURE IN UNITED
STATFS COURTS 418-20 {2d ed. 1913). 

" See F. MAITLAND, st1,pra note 29, at 18-19. 
84 On occasion, a new equity rule would become part of the law applied in the

common law courts. See F. JAMES & G. HAZARD (3d), su.pra note 31, at 16; T. 
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The disparities between law and equity were not always stark. 
Not all common law declarations were incisive, and common law 
pleading did not always isolate tidy issues; sometimes there was joinder 
of parties or issues. Conversely, equity often developed its own formal 
rules of both substance and process.85 It is true, however, that when 
looked at as a whole, the common law writ/single issue system took 
seriously the importance of defining the case; integrating forms of ac­
tion with procedure and remedy; confining the size of disputes; and 
articulating the legal and factual issues. In short, a goal of the common 
law was predictability by identifying fact patterns that would have 
clearly articulated consequences. 

This Article will explore flaws in equity and law when we ex­
amine the evolution of procedure in America. It is important to note 
here, however, that from the beginning, equity's expansiveness led to 
larger cases-and, consequently, more parties, issues, and documents, 
more costs, and longer delays-than were customary with common law 
practice. 68 This is not to minimize the problems associated with com­
mon law practice, or the need for a more flexible counterpart to the 
common law. The point is that a less structured multiparty, multi-issue 
practice has always had significant burdens.67 

- -- PLUCKNETI', supra-note 24, -at 689.
85 For examples of permissible joinder of parties and forms of action at common 

law, see F. JAMES & G. HAZARD (2d), supra note 50, at 452-54, 463-64. Much of the 
writing of the legal realists emphasized the discretion inherent in all judging and dis­
pute resolution. See, e.g., the Chapters on "Rule-Skepticism," "Fact-Skepticism," and 
"The Prediction of Decisions" in W. RUMBLE, AMERICAN LEGAL REAusM: SKEPTI­
CISM, REFORM AND THE JUDICIAL PROCESS 48-182 (1968) (examining the realist 
movement's revolt against classical jurisprudence). See infra note 131 (on how equity 
practice became complicated). 

� See, e.g., 1 W. HOLDSWORTH, supra note 58, at 425-28; C. REMBAR, sv.pra 
note 32, at 298-303; R. WALKER AND M. WALKER, THE ENGLISH LEGAL SYSTEM 31 
{3rd ed. 1972); Bowen, supra note 39, at 524-27. One commentator has noted that 
some of the problem in equity 

no doubt, was due to a defect which equity never cured-the theory that 
Chancery was a one-man court, which soon came to mean that a single 
Chancellor was unable to keep up with the business of the court. Not until 
1913 do we find the appointment of a Vice-Chancellor. 

T. PLUCKNETr, supra note 24, at 689 (footnote omitted). For complaints about equity
in America, see infra notes 90-106 and accompanying text.

57 Equity also became associated with monarchy and nondemocratic principles, 
because of its inherent discretion, rejection of the lay jury, and clashes with Parliament 
and the law courts. See F. JAMES & G. HAZARD (3d), supra note 31, at 14-16. See 
gemrally Dawson, Coke and Ellesmere Disinterred: The Attack on the Chancery in 
1616, 36 ILL. L. R.Ev. 127 (1941) (exploring the power struggle between the courts of 
common law and equity in the 17th century). 
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C. The Equity-Dominated Federal Rules of Civil Procedure

In the twentieth century, Federal Rules proponents emphasized 
that they were not suggesting new procedures. They rather insisted that 
they were just combining the best and most enlightened rules adopted 
elsewhere.68 For the most part the proponents were right, but their ar­
gument ignores the implications of their choices regarding what the 
"best" rules were. The underlying philosophy of, and procedural 
choices embodied in, the Federal Rules were almost universally drawn 
from equity rather than common law.69 The expansive and flexible as­
pects of equity are all implicit in the. Federal Rules. Before the Rules, 
equity procedure and jurisprudence historically had applied to only a 
small percentage of the totality of litigation.70 Thus the drafters made 
an enormous change: in effect the tail of historic adjudication was now 
wagging the dog. Moreover, the Federal Rules went beyond equity's 
flexibility and permissiveness in pleading, joinder, and discovery.71 

u See, e.g., AMERICAN BAR AssoClATION, FEDERAL RULES OF CIVIL PROCE­
DURE (E. Hammond ed. 1939) (proceedings of the Institute on the Federal Rules of 
Civil Procedure and the Symposium on the Federal Rules of Civil Procedure). For a 
description of the sources of various rules, see Eearings on the Rules of Civil Proce­
dure for the District Courts of the United States: Hearings Before the House Comm. 
on the Judiciary, 75th Cong., 3d Sess. 4 (1938) [hereinafter 1938 Rouse Hearings} 
(statement of Homer Cummings, U.S. Attorney General); AMERICAN BAR AssoclA.M 
TION, supra, at 28, 32 (statement of Edgar B. Tolman, member of the drafting com­
mittees); id. at 45, 51, 54-55, 57, 59, 66 (statement of Charles E. Clark, Dean of Yale 
Law School). 

811 See 1938 House Hearings, supra note 68, at 73 (statement of Edgar B. Tol­
man); P. CARRINGTON & B. BABCOCK, CIVIL PROCEDURE 19, 20 (2d ed. 1977); 4 C. 
WRIGHT & A. MILLER, supra note 1, § 1008; Clark & Moore, A New Federal Civil 
Procedure I: The Background, 44 YALE L.J. 387, 434-35 (1935) [hereinafter Clark & 
Moore I]; Holtzoff, Origin and Sources of the Federal Rules of Civil Procedure, 30 
N.Y.U. L. REV. 1057, 1058 (1955). 

70 See Arnold, A Historical Inquiry Into the Right to Trial By Jury in Complex
Civil Litigation, 128 u. PA. L, REv. 829, 832-38 (1982). 

71 Compare Rule 25 {Bill of Complaint-Contents) of the Federal Equity Rules 
of 1912 in J. HOPKINS, THE NEW FEDERAL EQUITY RULES (1913) [hereinafter FED. 
EQ. R.] (requiring, inter alia, "ultimate facts") with FED. R. Crv. P. 8(a)(2) (General 
Rules of Pleading: Claims for Relief); compare FED. EQ. R. 26 Uoinder of Causes of 
Action) (requiring that joined causes of action be "cognizable in equity," and that 
"when there is more than one plaintiff, the causes of action joined must be 
joint •.•• ") with FED. R.. CIV. P. 18(a) Qoinder of Claims and Remedies: Joinder of 
Claims) and 20(a) (Permissive Joinder of Parties: Permissive Joinder); compare FED. 
EQ. R. 47 (Depositions-To Be Taken in Exceptional Instances) (permitting oral dep­
ositions only "upon application of either party, when allowed by statute, or for good 
and exceptional cause ...• ") with FED. R. CIV. P. 30(a) (Depositions Upon Oral 
Examination: When Depositions May be Taken); and compare Fm. EQ. R. 58 (Dis­
covery-Minterrogatories-Inspection and Production of Documents-Admission of Exe­
cution or Genuineness) (limiting interrogatories to "facts and documents material to the 
support or defense of the cause") with FED. R. CIV. P. 26(b)(1) (General Provisions 
Governing Discovery: Discovery Scope and Limits in General). 
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The purpose of this Article is not to show the derivation of each 
Federal Rule. The drafters of the Rules, treatises, and articles have 
already done this.72 This Article, however, will establish how different 
people and various historical currents ultimately joined together in a 
historic surge in the direction of an equity mentality. The result is 
played out in the Federal Rules in a number of different but interre­
lated ways: ease of pleading;73 broad joinder;74 expansive discoyery;711 

greater judicial power and discretion;76 flexible remedies;77 latitude for 

72 They show the extensive borrowings from equity, particularly from the Federal 
Equity Rules of 1912, supra note 71. See, e.g., ADVISORY CoMMnTEE ON RULES OF 
CML PROCEDURE, NOTES TO THE RuLES OF Crvn. PROCEDURE FOR THE DIS'rlUcr 
COURTS OF THE UNITED STATES app. at 83, 84 table 1 (March 1938) (showing «Eq­
uity Rules to which references are made in the notes to the Federal Rules of Civil 
Procedure"); C. WRIGHT & A. MILLER, supra note 1 (providing a rule by rule discus­
sion}; Holtzoff, supra note 69, at 1058. 

711 See, e.g., Fm. R. CIV. P. 2 (One Form of Action}, 8(a), (c), (e) (General Rules 
of Pleading: Claims for Relief, Affinnative Defenses, Pleading to be Concise and Di­
rect; Consistency), 11 (Signing of Pleadings, Motions, and Other Papers; Sanctions), 15 
{Amended and Supplemental.Pleadings). For a comparison to previous American pro­
cedure, see infra text accompanying notes 93-97, 143-49. For a criticism of the leniency 
in pleading, see McCaskill, The Modem Philosophy of Pleading: A Dialogue Outside 
the Shades, 38 A.B.A. J. 123, 124-25 (1952) {hereinafter McCaskill, Philosophy of 
Pleading}. 

74 See, e.g., Fm. R. Crv. P. 13 (Counterclaim and Cross-Claim), 14 (Third-
- - -- · - - Party-Practise),--1-a-fAmended-and-Supplemental- Pleadings),18-{;JoindaofGlaims-and- -- - · --------- -- --- --· --·-· -- - - -

Remedies), 19 (Joinder of Persons Needed for Just Acljudic;ation), 20 (Permissive Join-
der of Parties), 22 (Interpleader), 23 (Class Actions), 24 (Intervention), 25 (Substitu-
tion of Parties), 42 (Consolidation; Separate Trials). For comparative code provisions, 
see infra text accompanying notes 150-51. 

715 See FED. R. Crv. P. 26-37 (Depositions and Discovery). For contemporary dis­
covery problems, see supra note 7. For comparative code provisions, see infra text 
accompanying notes 152-57. 

75 One lawyer complains: "It has become increasingly clear that if one can but 
find him, there is a federal judge anywhere who will order nearly anything." Publius, 
Let's .f(ill All the Lawyers, WASHINGTONiAN, Mar. 1981, at 67. For coJilIIlents on the 
enlarged, amorphous, and multi-issued nature of lawsuits and the vast amount of law 
available to lawyers and judges, see discussions in THE POUND C9NFERENCE, supra 
note 6. Examples of Federal Rules of Civil Procedure that lend themselvl!S to, or specif­
ically provide for, judicial discretion include: 1, 8(a), (e), 11, 12(e), 13, 14, 15, 16, 
19(b), 20, 23, 26(b)(1), (c), (d), 35(a), 37(a)(4), (b)(2), 39(b), 41(a)(2), 42(a), (b), 49, 
SO(a), (b), 53(b), 54(b), 54(c), 55(c), 56{c), 59(a)(1), SO(b)(1), 60(b)(6), 61, 62(b), 
65(c). I have used current numbers, but for the most part, they are identical or similar 
to the 1938 rules. The case law rarely has provided more predictability or better de­
fined standards than the rules, as is demonstrated by looking up the aforementioned 
rules in J. MOORE, MOORE'S FEDERAL PRACTICE (2nd ed. 1984), or a. WRIGHT & 
A. MILLER, supra note 1. One usually finds in these treatises a wide range of cases
offering a baffling array of interpretations that usually provide no more certainty than
the vague rule itself. On case management, see supra note 17.

77 See Chayes, supra note 20, at 1292-96; Oakes, "A Plag1l8 of Lawyers'!": Law 
and the Public Interest# 2 VT. L. REv. 7, 12-15 (1977). 
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lawyers;78 control over juries;79 reliance on professional experts;80 reli­
ance on documentation;81 and disengagement of substance, procedure, 
and remedy.82 This combination of procedural factors contributes to a 
procedural system and view of the law that markedly differs from ei-

78 "'Americans increasingly define as legal problems many fonns of hurts and
distresses they once would have accepted as endemic to an imperfect world or at all 
events as the responsibility of institutions other than courts.' " Goldstein, A Dramatic 
Rise in Lawsuits and Costs Concerns Bar, N.Y. Times, May 18, 1977, at A1, col. 3, 
B9, col. 1 (quoting Professor Maurice Rosenberg, a Columbia University law profes­
sor); see also J. LIEBERMAN, THE LITIGIOUS SOCIETY 18 (19&1) (noting the role of 
attorneys in fostering litigation); Carpenter, The Pampered Poodle and Other Trivia, 
6 LITIGATION 3 (Summer 1980) (discussing the enormous magnitude of trivial litiga­
tion); Taylor, supra note 12 (stating that lawyers find ways to keep each other busy 
based on their training to find potential conflicts in the simplest of relationships). At 
least one commentator, however, has cautioned about claims of litigiousness. See Ga­
lanter, supra note 12, at 36-69. 

79 Litigants must now claim the right to a jury trial at an earlier stage of the
litigation than had been the norm. See FED. R. CIV. P. 38(b) Uury Trial of Right; 
Demand). For the more jury-protective provision of the Field Code, see 1848 N.Y. 
Laws, ch. 379, § 221 [hereinafter 184& CODE]; see also Fm. R. CIV. P. SO(a), (b) 
(Motion for a Direct Verdict and Judgment Notwithstanding the Verdict), 56 (Sum­
mary Judgment). On previous constitutional doubts as to directed vercUct and judgment 
n.o.v .. , see Galloway v. United States, 319 U.S. 372, 396-411 (1943) (Black, J., dissent­
ipg); Slocum v. New York Life Ins. Co., 228 U.S. 364, 376-400 (1913). Cases such as
Galloway, which stated that the practice of granting a directed verdict was approved
explicitly in the Federal Rules of Civil Procedure, see 319 U.S. at 389, were considered
by some as making inroads on the quality of the right to a jury trial, notwithstanding
the language in the Enabling Act (currently codified at 28 U.S.C. § 2072 (19&2)) that
the rules should not "abridge, enlarge or modify any substantive right and shall pre­
serve the right of trial by jury as at common law and as declared by the Seventh
Amendment to the Constitution."

It is true that some cases under the Federal Rules are jury-protective. See, e.g., 
Ross v. Bernhard, 396 U.S. 531 (1970); Dairy Queen, Inc. v. Wood, 369 U.S. 469 
(1962); Beacon Theatres, Inc., v. Westover, 359 U.S. 500 (1959). These cases do not 
alter the essential point, however, that the major thrust of the Federal rules is pro­
judge rather than anti-jury. See infra text accompanying notes 512-13. 

8
° For example, under the Enabling Act of 1934, the Supreme Court and the

Advisory Committee, rather than Congress or state legislatures, formulated the proce­
dural rules, Those rules empowered judges at the expense of juries. The rules facili­
tated the role of courts to deal with larger societal problems, perhaps making it easier 
for other branches to refrain from resolving those issues. See, e.g., Chayes, supra note 
20, at 1288-1302; Oakes, supra note 77, at 8-10. Public policy cases, as well as per­
sonal injury and commercial cases, in turn increasingly relied on experts to aid the 
court, both because lawyers prepared and presented the cases, and because experts were 
widely utilized as witnesses. 

81 See Pope, Rule 34: Controlling the Paper Avalanche, 1 LITIGATION 28, 28-29
(Spring 1981); Sherman & Kinnard, supra note 7, at 246; Those #*XI!!! Lawyers, 
TIME, April 10, 197&, at 58-59. Again borrowing from equity, there has been a de­
crease on the importance of oral testimony in open court and of the trial itself, with 
profound influence on the quality and meaning of dispute resolution, and on the nature 
of trial advocacy. See Carrington, Ceremony and Realism: Demise of Appellate Proce­
dure, 66 A.B.A. J. 860 Uuly 1980); Stanley, President's Page, 62 A.B.A. J. 1375, 
1375 (1976); infra text accompanying notes 445-48. 

82 See infra text accompanying notes 110-21, 214-15, 381-82.
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ther a combined common law and equity system or the nineteenth cen­
tury procedural code system.83 The norms and attitudes borrowed from 
equity define our current legal landscape: expansion of legal theories, 
law suits, and, consequently, litigation departments; enormous litigation 
costs; enlarged judicial discretion; and decreased jury power. 

Before discussing how the shift to an equity-typ� jurisprudence 
came about, it is important to issue four warnings. First, I ai:n not ar­
guing that before the Federal Rules there had been no movement to­
ward equity. To the contrary, the Field Code of 1848 took some steps 
in that direction, and there were subsequent experiments in liberalized 
pleading, joinder and discovery." What I am saying is that the Federal 
Rules were revolutionary in their approach and impact because they 
borrowed so much from equity and rejected so many of the restraining 
and narrowing features of historic common law procedure. It was the 
synergistic effect of consistently and repeatedly choosing the most wide­
open solutions that was so critical for the evolution to what exists 
today. 

Second, I am not saying that the Federal Rules are solely respon­
sible for shaping the contours of modern civil litigation. Factors such as 
citizen awareness of rights, size and scope of gqvernment, and individ­
ual and societal expectations for the good and protected life should also 
be considered.85 Causes and effects here, as with other historical ques-

------- - - tions,-are virtually-impossible to disentangle._So far as I can_determine,�­
·the Federal Rules and the Enabling Act are simultaneously an effect,
cause, reflection, and symbol of our legal system, which is in turn an
effect, cause, reflection, and symbol of the country's social-economic­
political structure. It cannot be denied, however, that the Federal Rules
facilitated other factors that pushed in the same expansive, unbounded
direction. 86 

Third, to criticize a system in which equity procedure has swal­
lowed the law is not to criticize historic equity or those attributes of
modern practice that utilize equity procedure. This is not an attack on

83 See Schaefer, Is the Adversary System Working in Optimal Fashion1, in THE 
POUND CONFERENCE, supra note 6, at 171, 186 ("The 1906 lawyer would not recog­
nize civil procedure as it exists today, with relaxed pleading standards, liberal joinder 
of parties and causes of action, alternative pleadings, discovery, and summary and de­
claratory judgments."). 

84 See G. RAGLAND, JR., DISCOVERY BEFORE TRIAL 17-18 (1932); infra text 
accompanying notes 132-38. 

85 One should also consider the growth in legislation and regulation, transactions 
and their complexity, photocopying and data processing, nontangible property, and the 
size of law firms. See supra text accompanying note 18. 

" See infra notes 355-58 and accompanying text (describing the impact of the 
New Deal on the development of the Federal Rules). 
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those aspects of Brown v. Board of Education87 or other structural 
cases that attempt to re-interpret constitutional rights in light of experi­
ence and evolving norms of what is humanitarian. I do criticize, how­
ever, the availability of equity practice for all cases, the failure to inte­
grate substance and process, and the failure to define, categorize, and 
make rules after new rights are created. In other words, I question the 
view of equity as the dominant or sole mode instead of as a companion 
to a more defined system. 

Fourth, I am not suggesting that we should return to common law 
pleading or to the Field Code. Nonetheless, there are aspects of com­
mon law thought, pre-Federal Rules procedure, and legal formalism 
that may continue to make sense and should inform our debate about 
appropriate American civil procedure. 88 
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Ill. THE PROCEDURAL MERGER OF LAW AND EQUITY 

Beginning in the middlt: of the nineteenth centul). a reform effort to 
simplify legal procedure originated in the State of Ne\\ York.:m The 

refonners \\ ere frustrated ""ith the practical and theoretical complexities 
of parallel systems of hl\'- and equit}.J 1� Enticed b; the rhetoric of 
uniformity.:n, these reformers sought to unit} law and equity into a single 
system of codes?1u Such codes offered a simple set of uniform rules 
better suited for the practical task of procedure to efficientl} process the 
more important issues of substantive la1,1.,.:'7 One commentator described
the technicalities of common la\\ pleading as .,needless distinctions. 
scholastic subtleties and dead forms \\hich have disfigured and 
encumbered our judsprudence.'': 1� The reform effort v.as successful. as
Section 62 of the ne\, Ne\'lt York Code of Civil Procedure declared for 
Ne\\. York state courts: 

The distinction bet ... ,een actions at la\', and suits in equity. and the 
forms of all such actions and suits heretofore existing. are 
abolished: and there shall be in this st11te. hereafter. but one form of 
action. for the enforcement or protection of private rights and the 
redress- or prevention of private Vvrongs. which shall be 
denominated a civil action. :in 

The Field Code abolished the common !av, forms and merged l:m and 
equit} in a greatly simplified procedure.:r.u Code reformers took great 
poins to emphasize that the ne\\ codes reorganized onl}' the procedure of 
law and equity.:::i Accepting Blackstone·s vie"• that substance and 
procedure were conceptual!) distinct.= the Field Code took the 
additional step of recognizing the divisibilit; in fact of substilnce and 
procedure: ··The legislative mandate of the Commissioners �as reform in 
procedure-not alteration of the substantive rules of equit) or the 
common la"":•::lJ 

The merged procedure of the codes borrov.ed heavily from equity 
practic:eP-' Much like the old bills in equity. the Field Code provided thnt 
the pleadings should state the facts;�• thus the codes. like equity. de­
ernphasizt:d the irnpo�nce of framing an issue.1111 The Code adopted for 
all actions numerous equil) practices and processes. including latitude in 
the joinder of claims and parties.�"' Further. echoing King James rs
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resolution of the dispute bet\veen Bacon and Coke three centuries 
prior.:a::s an} conflict bet,;1,een the substantive doctrines of la\\ and equity 
\\ as to be resolved in favor of equity . .uq 

The innovative codes proved popular elsewhere and \1tere adopted in 
most states. The system inaugurated by the Ne\1, York Code of 18-J.8 was 
adopted promptly by Missouri and Massachusetts in 1849 and 1850. 
respectivelj.::10 In 185 I. California adopted a version of the Field Code. 
and prior to the outbreak of the Civil War, Iowa. Minnesota Indiana. 
Ohio. the Washington Territory. Nebraska. Wisconsin and Kansas 
like\� ise enacted similar procedural codes.� 11 Within t,;•,enty-five years. 
procedural codes had been adopted in a majority of the states and 
territories?� Additionally. the Field Code had at least some influence in 
all states. as all states departed somei.vhnt from the common la\\ s:,stem 
of pleading in response to the proliferation of the codes.:m For example. 
some of the states that did not model the codes nevertheless modified 
their pleading rules by statutes. allm'<ing the assertion of equitable 
defenses in actions at la\\ .m 

Nevertheless, the reform effort that 1,1,as remarkably successful in the 
state courts initially dre,\. onl) skepticism from the federal courts .. 
Although hm and equif.) Y.ere administered on different ··sides•· of the 

same federal coorts.m a commitment to the formal separation of la\.1t and 
equit) \\a5 venerated and. arguabl�. constitutionally grounded. Justice 
Grier emphasized the significance of the separation in an 1858 opinion of 
the Court: 

This [dual] system. matured b::, the v,isdom of ages. founded upon 
principles of truth and sound reason. has _been ruthlessly abolished 
in many of our States. \, ho have rashly substituted in its place the 
suggestions of sociologists. who invest nev. codes and systems of 
pleading to order. But this attempt to abolish all species. and 
establish a single genus. is found to be beyond the po\'<er of 
legislative omnipotence. They cannot compel the human mind not 
to distinguish bet\1;een things that differ. The distinction bet1r,een 
the different forms of actions for different v.rongs. requiring. 
different remedies. lies in the nature of things: it k absolutely 
in.separable from the correct administration of justice in common 
law courts."J., 

Bolstered b) constitutional references to S)' sterns of la\s,. and of equit) .?i­

commentators long sustained the argument that .. the Federal courts 
cannot adopt the blended system. nor can Congress change the present 
Federal system. because it is fixed by the Constitution of the United 
States:·=-1a 

However. the resolve for separate systems .,.,eak.ened as popular 
confusion and dissent mushroomed. A primary source of the confusion 
and dissent \\ as federal procedure, which. both prior and subsequent to 
state adaption of the procedural codes. followed state procedure in law 
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case� ancl a uniform fi:deral procedµre in equity c�es.:3" Thus, there was 
a uniform simplified procedure in equity for the federal courts 
throughout the country. Yet in law cases the various federal courts were 
applying; the procedure of the corresponding state court. 

Federal equity practice \'las a model of sirnplicit;- and uniformity. 
Somev.hat paradoxically, federal procedure in equity cases \Ii-as actually 
a product of a certain hostility toward equity among the earl)· colonists.l.io 
Conformity to state practice seems to have been demanded. but it became 
necessary to follow the English equit) procedure because a number of 
the states adopted no equity procedure to which confonnity could be 
had.u� The f

i

rst set of Federal Equity Rules, promulgated by the 
Supreme Court in I 822. contained thirt)-three very concise rules of 
practice and procedure.l-l: A fe\\ of the rules ,;,·ere mandato!),m but most 
generously accorded federal judges v.ith broad discretionary authority.:,i� 
Moreover. after the extension of the doctrine of Swift v; T_vson.m to 
equity cases in 185 l. the federal courts enunciated their o\.\in views of the 
·principles-of equity Jurisprudence. with-out restrictionl1f th1f decis10n:n;r· ·- · 
state courts.::"" The Federal Equity Rules proved quite durable and ""ere 

substantiall;, revised only Mice in the succeeding century-in 18-1-2 and 
in 1912-2'' The latter revision \\as a comprehensive refonn that modeled 
many of the provisions of the Field Code. especially those dealing with 
---------- - ------ ---- - --... 41·---- -------- --- ------------ ---------- -- --- ---------- --- - - ------ --

the joinder of parties. -
Meam,.hile. the procedure in ta,., _cases \\llS controll�d ·b)' 

congressional legislation requiring the federal courts ta follow state 
procedure -as near as ma) bi?, .. �4

'
1 The Conformity Act was unpopular 

and true conformit) seemed largely unobtainabte_?ia Noting the success 
of equit y procedure.:i, 1 the American Bar Association blamed legislative 
control of federal practice for the problem and proposed that t�e power to 
promulgate federal rules of procedure for lav. cases be turned over to the 
United States Supreme Coun.m After years of debate and struggle.�•' 
Congress passed a bill providing: 

[T]hat the Supreme Court of the United States shall have the po\-.er
to prescribe. by general rules, for ·the district courts of the United
States and for the courts of the District of Columbia. the forms of
process, \\ rits. pleadings. and motions. and the practice and
procedure in civil actions at lav.,!5-1

The legislation further provided that '"[t]he court may at any time unite 
the general rules prescribed by it for cases in equit} v. ith more in actions 
at law as to secure one form of civil action and procedure for 
both ...... :.ss However, the Court did not rush to the task; an advisory 
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committee was appointed the fol101,ving )ear."'° TVio years thereafter, a 
set of unifonn rules was promulgated. eliminating the distinction 
bet1-H:en procedures for cases in equit} and in law.l51 ··Under the ne\\ 
rules the hideous Conformity Act (wa]s relegated to the limbo of ·old 
unhappy. far off things.'"'158 In his address to the American La\\- lnstitute 
Chief Justice Hughes stated the objective of the new rules: 

It is manifest that the goal \,,.e seek is a simplified practice which 
,., ill strip procedure of unnecessal) forms. technicalities and 
distinctions and permit the advance of causes to the decision of 
their merits with a minimum of procedural encumbrances. It is also 
apparent that irt seeking that end ""e should not be fettered by being 
compelled to maintain the historic separation of the procedural 
systems oflav. and equil) ?-'q 

Carrying the torch lit by Blackstone 150 years earlier. the refonners 
argued that procedure had a tendenq to be obtrusive. and that it should 
be restricted to its proper and subordinate role.�&u The Chief Justice 
transmitted the Rules to Congress over the dissent of Justice Brandeis. 
and in 1938 the ne\\ uniform Federill Rules of Civil Procedure \t,ent into 
effect"'' 1 

The philosoph) and procedures of equicy heavily influenced the tenor 
of the new Federal Rules.M One general and generous sentence 

applicable to all t) pes of cases established a fluid standard of pleading.1b
1 

Parties could plead alternative theories?l>-l Plaintiffs were able to pursue 
novel theories of relief.�5 Related and unrelated claims could be joined 
in a single action.:u.• Judges could hear the counterclaims and cross­
claims of parties already joined in th� filed action.i6' As in equit). there 
¼ere numerous specialiied devices through which judges could allow the 
lawsuit to expand further in order to develop a more efficient litigation 
unit-e.g.. impleaders.:!hS interpleaders,w interventions.�•n and class 

actions.:11 Complementing the ne� pleading regime were ne\'t liberal 
rules of discovery.2': and judges \\,ere vested 'with the authority to 
··manage'' the case through pretrial conferences:!"' and special masters.m

The Federal Rules reflected a philosophy that the discretion of ·
individual judges. rather than mandatory and prohibitory rules of
procedure. could manage the scope and breadth and complexit) of
federal la'w'.suits better than rigid rules.1':1 Indeed. Rule I articulated this
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vel) purpose: .. [The Federal Rules] shall be Coruitrued and administered 
to secure the J1st speedy. and inexpensi\e detennination ·of e\'el) 
action:•:-:n Commenting generall) on the philosoph} and durabilit:,, of 
discretionar} rules. Professor Carrington rnelli fluousl) recites: ·•Tight 
"ill tear. Wide y, ill \.,.ear.-:-

Like the Field Code. the reforms \\ere directed exclusivelj to the 
procedural problem: the l 93-l enabling legislation provided that ··said 
rules shall neither abridge. enlarge nor modif} the substanti\e rights of 
an) litig:ant:•:�s The Supreme Court later confinned that "[t]he Rules 
ha..,e not abrogated the distinction bet\\een equitable and legal remedies. 
Onl} che procedural distinctions have been abolished.'':·• The 
fundamental substantive characteristics that distin11uished the regimes of 
!av. and equil.) remained intact.1K• Again. in the e;ent of an) substanti\e
conflict bet\..,een la\'I and equit). the latter \\as to prevail.�'

Man;· states. in tum. modeled the federal rules for their state court 
procedures. In 19..60. in the first comprehensive sur\'e) of s1ate adoption 
of thi:: Federal Rules. Professor Charles Alan Wright conduded that. after 
t\\ent) )' ears of operating under the Federal Rules. state procedural 
s)stems \\ere approximate!) e-.enl) divided among procedural S}Stems
modeled on the Fedt:ral Rules. the common la\\ and the Field Code?':
Decades later. Professor John Oakle) detailed "'the penasiv•e influence of

- -

the Federal Rules on nt least some part of ei.e11 state's chi\ ·
procedure:•:" 1 
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The rulema.king era began.when Congress empo­
wered the Court to promulgate the Rules of Civil Procedure in 1934 with tht 
p.1;�.tge of the Rule,; Eno.bling Act.; Although the 1934 AL"t did nor spedfy 
rhe use of committees, in 1935 the Court appointed a fourteen-per.on Advi,ill(:" 
Comrnittee-wruch did not adhere to the notice-and-comment procedures cur­
rently �quired of the Ad\isory Committee+'-to do the research and dr.i.fting 
work for the creation of the original Federal Rules of Civil Prm:edure.J= Undt!r 
this fu;;t incama.cion of the rulemaking prm:ess, the Court directly reviewed th!! 
work of the Advisory Committei:: arid. if satisfied, reported the pmmulg:ited Ru.I� 
tL, Congre'>;, ,1,, which could ovenult! an:· of the rules by exercising the legitla.ci\·e \'l!to 
built into the 1934 A1..i. during the speci£ed "report-and-wai.r peri.l1d."'- Although 
the Court often dt!ferred to tht! Advisory Committee's pmpoi;.tls during this earl)· 

peridd, '' it did on m:casion e.-::erdse its authority to revise Ad\i�ory Com.mime 
proposals prinr to submission to Congres5.�� At least once, th!! Coun e....._erci.5ed 
its rulem,iking .1.uthorlty direi::tly in amending a Rule of Criminal Procedure, 
byp,iss'ing the Ad\isot-y Commitcet: entirely.;.· 

The ruhimJ.klng pro..:ess bei:ume more retia.1.b.red "in 19j8 when C□ngrt!:b 
created the JudiciJl Conferr::ni:e of the United Stites, which tiJok O\"er the direct 
�uper.isinn of the Ad\i<;i.1ry Committee from the Cuurt_ii ThL; new strucrurc 
resulted in decreased inpur i.nto the rulemaking pro..:m by chejusti,1:-�.;: Indeed, 
during this period, the Coun: unfailingly promulgated Rul� rei.:ommended t,1 it b:i, 
chejudidul Conferem:e, leadingJustkes .:i.nd ..:111nmenti1r1m tn d!!'iCribe the Court\ 
ml(! in rulemaking a,; one ufbdng .1. '"mere i:trnduit' for the work ofothen."''· 

By tht! lJrt! 1970s, ob�en·er� of tl1t! rult!miling prm.""t!Ss, including ChiefJu,ricc 
B�r,;, b-eled charges ar evt.:ry ,tep in thi: prm:es,i. They argui:.d tllJt C ongr�!.·� 
rc:\i.ew of the Rules wa.:; fl.iwed. ;. They similu.rly argued char the Cuu.rt w.1.., m lt 

.1.n ·appropriati:: entity 
ttJ promulgatt: Rul�.;,. Cnmmi::ntaror:. ch.1Stised the com· 

m.ittec suw:turt! � n..::ting be
yond the bound.., of the Rules Enabling Acr'- and 

for being unn:present.i.t:ive anJ d(1sed to public input.'' The judkhry sought tu 
correct many of these fault!! without nl!w leg-islution by commb;;ioning ,1 Feder.tl 
Judicial Center srudy, which, upon completion, sugge,1:ed several amendment, to 
the rult:m:iking process.;,, 

These changes, however, did not satisfy Congress, whkh pas5ed significant 
rult::miling refurm:5 in 1988 :� \\'hilt: retaining the Judici.tl Confen:m:e'! ruk in 
the rulem.iking prm:es:;, the 1988 A,.,: codilled the role of che rulemaking com­
mittees for the fim time. le mmdJred the e.-clsteni.:e of the Standing C ommitree 
on Rule� of Pr.1ctfo! :.1nd Prni.:edure, which th�Judicial Conference h.t.d pmiuusly
est:i.bUshed .it its dlscretion, and ch;u-ged the St.mding Committee with mil!\ving 
the propus.tl� of other duly appointed committees and mtl<l.ng recommendation:, 
to theJudicio.l. Conferen..::e.n: The 1988 Act al...:□ formtlized the Judicial Coriferen�e·s 
practice of deploying arei~speci.fic a.d\iso1:y c1Jmmittees.1t: Hence, the Court can 
only prumulgati: Rulc::s that hu\'e been vem:d by th!! are-J.-lipt!d.!k ad\isorv com-
rnitrees, the Standing Committee� and the Jud.id.al Conference. 

The 1988 Acr. ilia increased represenration and public pmicipation in the 
rulemaki.ng proce'i!i. The Act mandates thar the vru-ious advi.sorr committees 
include prai.."titionm, trial judges, and appellate judges.n• C ongrm :tlso mandated 
greater rraru,pirenq· and public: input. The Act thus requires the Judici:tl Conference:: 
to publish its procedures for amendment and adoption of rules.64 Ir further re� 65 
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quires that the Advisory anci Standing Committee� conduct open and publicly 
noticed meetings, record the minutes, and make those minutes publicly avru.la­
ble.6' Additionally, the 1988 Act co�ed the longstanding practice of the Ad­
visory Committee to attach official drafters' notes to Rule praposms.6" Firutlly, 
the 1988 Act increased the length of the report-and-wnit period to Congress. The 
period now smnds at a minimum of seven months.67 

Thus, the current rulemuking process comprises seven steps.M First, the 
Administrative Office of the United States Courts collects recommendations for 
new Rules or amendments from the public, practitioners, and judges.69 These 
suggestions are forwarded to the appropriate Advisory Committee's reporter-a (a 
law professor assigned to e11ch advisory committee to set the agendll:and do the 
inltial drnfting of rule revisions and explanatory notes;1), who makes an initiru
recommendation for action to the Advisory Committee. Second, to go forward 
with a Rules revision, the Advisory Committee must submit the proposed I"evi­
sion and e.�lunatoty.note, and any.dissenting views, .ro the.Standing Committee 
in order to obtain permission to advance to the publiCll.tion and comment period. -..i 
Third, the Advisoty Committee publishes the proposed revision \.videly, receives 
public comment, and holds public hearings.73 At che concluSJon of the notice­
and-comment period, the Advisory Committee's reporter summarizes the resuhs 
of the public mp_utand presentsJ:h�m to the A_i3.Yi_§_Q_I)'Comntlttee.i� _ _J..f the Ad­
visory Committee finds thnt no substantinl changes to the revision an: called for, 
it transmits the revi!iion and accompanying notes and reports to the Stnnding 
Committee?; IT the Advisory Committee makes substantial changes to the 
proposed revision, it must go through another public notice-and-comment period. .;,n 
Fourth, the Standing Committee reviews the proposed .revision.ii Ifit makes sub­
stllntial changes to the proposed revi.sion, the Standing Committee returns the 
proposed revision to the Advisory Committee.;8 If the Standing Committee.
doe$ not make rub5tantial changes, it sends the proposed revision to the Judicial
Conference?' Fifth, the Judicial Conference considers proposed revisions ea.ch 
September, sending approved revisions to the Court or rejected proposals back 
to the Standing Committee.Ro Sixth, the Court takes the proposed revisions under 
advisement from September to M:,.y 1 of the following yw, at which time it must 
transmit to Congress those Rules it seeks to promulgate.111 Sev-enth, under tbe
current law, Congress's report-and-wait period runs another seven months from 
May 1 to December 1, nt which time unaltered revisions to the Rules become lmv,lf.! 
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I. Federal Civil Rulemaking

The federal civil rulemaking' process, which is chiefly carried out by 
the Civil Rules Committee, bas evolved over time. Specifically, the 
committee's composition and its members' roles in the rulemaking 
process have changed. The first committee, appointed by the Court in 
1934, consisted of only practitioners and academics.45 The Rules 
Enabling Act of 1934 had just been passed, and the only process in place 
was the one that the members of the newly-formed committee 
envisioned for themselves. Thus, once appointed, the committee set to 
drafting the new Federal Rules of Civil Procedure.46 It circulated its 
drafts to members of the Bar, but there was nothing official about its 
process-it was mostly ad hoc.47 

The process has since changed. Currently, because of various 
modifications to both the Rules Enabling Act and the related processes 
that guide the committee's work, there is a standard committee structure 
and practice.48 The Standing Committee on the Federal Rules of Practice 

45. See Brooke D. Coleman, Recovering Access: Rethi11killg the Structure of Federal Civil 

Rulemaking, 39 N.M. L. REV. 261,274 (2009). 

46: Id. at 275. They modeled their process off of the American Law Institute's approach to 

considering proposals. 

47. Id.

48. Id. at 277.
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and Procedure sits above five advisory committees, one of which is the 
Civil Rules Committee.49 That committee consists of fifteen members, 
all appointed by the Chief Justice of the Supreme Court for terms of up 
to six years.50 In addition, the rulemaking process itself now has multiple 
steps, including review by the Standing Committee, the Judicial 
Conference of the Courts, and the Supreme Court.51 Moreover, the Civil 
Rules Committee publishes its proposals for public comment, a process 
that involves written comments and, when appropriate, oral testimony. 52 

The process, however multi-layered it may be, still relies greatly on the 
members of the committee itself. After all, these are the individuals who 
decide which rules will be pl.lshed forward-these are the individuals 
who set the agenda for how the Federal Rules of Civil Procedure will 
develop. 

a. Committee Composition

In the early years, the Civil Rules Committee was made up of lawyers 
and academics, but that composition has gone through two shifts-one 
of slight change from the late 1950s to the early 1970s and one of major 
change from the early 1970s to present day.53 The committee was
discharged in 1956, but was reconstituted in accordance with new 
legislation in 1958, adding Judicial Conference oversight and giving rise 
to the current committee structure.54 When the new committee started its

... _worki.nJhe late 1950s,.it_s.tilL!.Xmsisted of mostly pracJi.cingJa�ers and 
academics, but it added three judges.55 Starting in the late 1960s, the 

49. Id. 

50. Id.; see also Committee Membership Selection, U.S. CTS., http://www.uscourts.gov/
rules-policies/ about-rulemaking-process/ committee-membership-selection [https :/ / perma.cc/82 PY­
MF47]. 

51. Coleman, supra note 45, at 277-78.
52. Id. at 278-79.
53. Burbank & Farhang, supra note 9, at 1563-69.
54. See Order Discharging the Advisory Committee, 352 U.S. 803 (1956), Pub. L. No. 85-313, 72

Stat. 356 (1958); REPORT OF THE PROCEEDINGS OF THE REGULAR ANNUAL MEETING OF THE 
JUDICIAL CONFERENCE OF THE UNITED STATES &--7 (Sept. 17-19, 1958). 

55. See Albert B. Maris, Federal Procedural Rule-Making: The Program of the Judicial 

Conference, 47 A.B.A. J. 772, 774 (1961). Jn 1961, the Committee consisted of eight attorneys, four 
professors, and three judges. Id Maris noted that the members of the Committees "constitute[ d] a 
nationally known group of experienced judges, lawyers and law teachers" who "were carefully 
selected by the Chief Justice so as to be widely representative of the Bench, the Bar and the law 
teachers." Id. He wrote that the group included "representative lawyers engaged in the various types 
of practice, in the legal specialties, and those active in the bar associations." Id. They were "widely 
distributed geographically" and appointed to overlapping four-year appointments, renewable only 
once "thus assuring the infusion of new blood and new ideas into the program as the years pass.'' Id.
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Chief Justice began appointing an even greater number of judges to the 
committee, a trend that has continued to this day. 56 Professors Stephen 
Burbank and Sean Farhang have closely studied the committee's 
composition and determined that during the period from 1958 to 1971-
before the second shift in composition began-"there were never less 
than seven ... practitioners," "never more than three ... judges," and 
"never less than three academics" on the committee. 57 

The committee has profoundly changed between 1971 and the present 
day, with judges taking up more seats than practitioners and academics 
combined.58 Today, the committee is made up of nine judges-seven 
federal district court judges, one federal appellate court judge, and one 
state judge-four practitioners, one representative from the Department 
of Justice, and one academic. 59 Two professors serve as reporters to the 
committee, but they do not exercise any voting power. 60 

Thus; more judges, fewer academics, and a somewhat static number 
of practitioners now serve on the committee. This shift in composition, 
on its own, is worth investigating. But, there is an additional shift in 
composition: who the practitioners on the committee represent in their 
professional practice and who-a Democrat or Republican president­
appointed the judge members of the committee to their Article III 
judgeships. 

The practitioners on the committee are now disproportionately 
corporate defense lawyers, and the handful of plaintiffs' lawyers tend to 
specialize in complex litigation. For example, from 1960 to 1971, a tota1 
of twelve practitioners served on the committee at one time or another.61

Of those, eight practiced law in firms that represented both plaintiffs and 
defendants, three were in firms that primarily represented plaintiffs, and 
one was in a firm that primarily represented defendants.62 The

56. Coleman, supra note 45, at 290.

57. Burbank & Farhang, supra note 9, at 1566; see also Patricia W. Hatamyar Moore, TTze Anti­
Plaintiff Pending Amendments to the Federal Rules of Civil Procedure and the Pro-Defendant 
Composition of the Federal Rulemaking Committees, 83 U. CIN. L. REV. 1083, 1144-52 (2015) 
(reviewing the current membership of the Civil Rules Committee). For an article discussing the 
connections between large law firms and the Committee, see general{v Mark W. Bennett, Essay: 
The Grand Poobah and Gorillas in Our Midst: Enhancing Civil Justice in the Federal Courts­
Swapping Dlscovery Procedures in the Federal Rules of Civil and Criminal Procedure and Other 
Reforms Like Trial by Agreement, 15 NEV. L J. 1293 (2015). 

58. Burbank & Farhang, supra note 9, at 1568.

59. Committee Membership Selection, supra note 50 

60. Id.

61. Burbank & Farhang, supra note 9, at 1566--67.

62. Id. As the authors note, the classification system employed-categorizing a lawyer as 
"defendant" or "plaintiff' or "individual" or "business" only if he represented more than 75% of 
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practitioner committee members of today bear little resemblance to this 
picture. The defense bar is much more dominant in its committee 
membership: according to Burbank and Farhang's study, there has been 
"a substantial shift [ away from plaintiff and] toward defense 
practitioners" on the committee.63 In addition, the practitioner profile has 
shifted from lawyers with a mix of clients to lawyers that specialize in 
representing businesses or individuals, but rarely both.64 Plaintiffs'
lawyers on the early committee represented both individual and business 
interests, but the plaintiffs' lawyers on the modern committee represent 
individuals or classes almost exclusively. 65 On the other side, the 
defense lawyers on the committee represent solely business interests.66 

The changes in judicial composition are also pronounced. During the 
1960s, four judges served on the committee. 67 Two were appointed by a 
Democratic president and two were appointed by a Republican 
president.68 According to Burbank and Farhang's study, this parity no 
longer exists. Comparing the overall number of Democratic and 
Republican appointed judges to the number of such judges sitting on the 
committees from 1970 to 2013, the authors found that, adjusting for the 
population of judges overall, Republican appointees served on the Civil 
Rules Committee at a 161 % greater rate than Democratic appointees. 69 ·
In other words, "[b ]eing appointed by a Democratic president is 
significantly associated with a lower probability of serving on the 
Committee."70 Judges who were appointed by a Republican president ------ ------------ -------- ----- - --- --- - - --------- -------liave-

a
-2-:-3 times greater cilaiiC-e olfiemg appomted to the commifiee than _________ -

their Democratic-appointee counterparts.71 

that type of client-meant that most of the practitioners on the early committees could not be 
categorized. Id. at 1569-70. Instead, many were categorized as "both." This is in stark contrast to 
modem practitioners who are one category or the other. Id. 

63. ld. at 1569.

64. Id. at 1570.

65. ld.

66. ld. As Burbank and Farhang note, this trend may be due to changes in the broader legal
market, rather than the Chief Justice's preferences. Id. Nonetheless, the information is significant 
and w9rth noting because--no matter why the change has happened-it will have an impact on how 
the committee functions. 

67. Id. at 1566.

68. Id. 

69. Id. at 1573.

70. Id. at 1574.

71. Id. The data on judicial appointments is not limited to party affiliation, however. Burbank and
Farhang's study also found a predisposition for the appointment of white men. Id. A white federal 
judge had a 5.1 times greater chance of being appointed to a committee than a non-white judge. Id. 

These statistics, like the party affiliation stats, are adjusted for overall population. In other words, 
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In sum, the committee membership is a fairly homogeneous group-a 
group that arguably has a conservative ideological bent and which also 
has a practice experience that is grounded in defending corporations. 72 

However, even arguably non-conservative practitioner members of the 
committee share homogeneity with the rest of the committee members. 
Though they represent plaintiffs, as one commentator has put it, they 
"operate in the rarified world of complex litigation."73 As will be 
discussed later in this Article, the composition of the committee appears 
to deeply influence how the committee functions and what kinds of 
changes it makes. 

the authors found that non-white judges accounted for 11% of the 'judge years" that they looked at, 
but only accounted for 2% of the committee service years that they observed. Id. This is in contrast 
to gender as an indicator, which seems to be insignificant to probability of committee service in this 
case. Id. at 1575. 

72. See Meeting Minutes, U.S. CTS., http://www.uscourts.gov/rules-policies/records-and­
archives-rules-committees/meeting-minutes [https://perma.cc/NF6A-UKL5] (providing links to 
meeting minutes for the Judicial Conference Committee on Rules and Practice and Procedure. The 
author reviewed the minutes to identify the names of committee members and the durations of their 
tenns.). A final "type" of member is the academic appointment to the committee. While the number 
of academic appointments is down to only one, the composition of that sole member is of interest. 
Since 1985, there have been seven voting academic members of the committee: Professor Maurice 
Rosenberg (Columbia Law School, 1985-87); Professor Mark Nordenberg (University of 
Pittsburgh, 1988-93); Professor Thomas Rowe (Duke Law School, 1994-99); Professor John 
Jeffries (University of Virginia, 1999-2005); Professor Myles Lynk (Arizona State University, 
1998-2004); Professor Stephen Gensler (University of Oklahoma, 2005-11 ); and Professor Robert 
Klonoff (Lewis & Clark, 2011-present). All seven are men and six out of the seven are white. The 
most recent appointment, Bob Klonoff, appears to have the most litigation experience, having 
served as the Assistant to the Solicitor General during the Reagan Administration and as a law 
partner at Jones Day. See Law Faculty: Robert Klonojf, LEWIS & CLARK L. SCHOOL, 
https://law.lclark.edu/live/profiles/310-robert-klonoff [https://perma.cc/HM5J-3BLG]. Others have 
substantial practice experience as well. Professor Myles Lynk, who worked as an associate at 
various law firms, becan1e a partner at Dewey Ballantine and also served as Special Assistant to the 
Secretary of Health, Education, and Welfare. See Myles V. Lynk Curriculum Vitae, ARIZ. ST. UNN., 
https://apps.law.asu.edu/files/faculty/cvs/lynkmyles.pdf [https://perma.cc/9C9N-3JSM]. Professor 
Maurice Rosenberg practiced law at Cravath, Swain and Moore and also served as the Assistant 
Attorney General during the Carter Administration. See Legal Scholar Rosenberg is Dead at 75, 21 
COLUM. UNN. REC. (Sept. 8, 1995), http://www.columbia.edu/cu/record/archives/vol21/vol2l 
_issl /record2 IO 1.34.html [https://pemm.cc/4B3 Y -4AJU]. 

73. See also Elizabeth Thornburg, Cog11itive Bias, the "Band of Experts," and the Anti-Litigation 

Narrative, 65 DEPAUL L. REv. 755, 762 (2016) (stating that Duke Law School's Judicial Center 
Advisory Council "held an invitation-only conference in November 2014 (under Chatham House 
rules}, whose ultimate goal is to develop a 'be?t practices document, which will provide 
authoritative guidance on implementing the proportionality standard."') (citing Implementing 

Discovery Proportionality Sta11dard Co1!ference (Invitation Only), DUKE L., 
h ttps :/ /law.duke. edu/ judici a !studies/con ferences/november2 0 14 [h ttps ://perma.cc/PN7 C-KCJW]). 
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